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Court of Appeals of the District of Columbia. 


No. 2789. 

Rosa C. Goode et al., Appellants, 

vs. 

The United States of America. 


a Supreme Court of the District of Columbia. 

District No. 928. 

The United States of America 

vs. 

Seven Cases, More or Less, of “Buffalo Lithia Water.” 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Libel. 

Filed December 21, 1910. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

District No. 928. 

• 

The United States of America 

vs. 

Seven Cases, More or Less, of “Buffalo Lithia Water.” 

To the Honorable Justice of the Supreme Court of the District of 
Columbia, holding a District Court: 

The libel of the United States of America, by Clarence R. Wilson, 
their attorney in and for the District of Columbia, aforesaid, who in 
this cause prosecutes in their behalf, respectfully represents as fol¬ 
lows: 
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I. This libel is filed by the United States of America in their 
own right, and prays the seizure for condemnation of certain arti¬ 
cles of food and drug as herenafter particularly set forth, in accord¬ 
ance with the Act of Congress in such case made and provided, ap¬ 
proved June thirtieth, A. D. 1906, known as the Food and Drugs 
Act. 

II. Your libelants represent to the Court that at the City of Wash¬ 
ington, in the District of Columbia, and within the juri-diction of 
this Honorable Court, are certain cases of bottles containing a liquid 

purporting to be a food and drug, of the particular description 

2 following, that is to say: seven cases, more or less, each case 

containing, to wit, twelve bottles, and each of said bottles 

containing one-half gallon, more or less, of the aforesaid liquid, and 
each being branded and labeled with a certain label containing, 
among other things, the following, to wit: “Buffalo Lithia Water— 
Springs No. 2”, “Buffalo Lithia Springs Water—Nature’s Materia 
Medica”, “Buffalo Lithia Springs Water Company, Buffalo Lithia 
Springs, Va.”; ail of the above being now on the premises and in 
the possession of one Frank C. Henry, doing business under the 
name and style of the W. S. Thompson Pharmacy, at premises 
numbered seven hundred and three on Fifteenth Street, North-west, 
in the City of Washington, District of Columbia. 

III. Your libelants further represent that the said seven cases, 
more or less of said water, and each of them aie illegally held within 
the jurisdiction of this Honorable Court, and are liable to con¬ 
demnation and confiscable as provided by the said Act of Congress 
approved June thirtieth, A. D. 1906, for the reasons following, that 
is to say: In that the said seven cases, more or less, of “Buffalo 
Lithia Water ’, and each and every bottle thereof, are misbranded 
within the meaning of the said Act of Congress, for the reason 
that each and every bottle in said cases purports to contain a food 
and drug, that is to say, a liquid known as lithia water, the said 
cases and bottles bearing labels as aforesaid, which said labels bear 
certain statements regarding said food and drug which are false 
and misleading in this, that the said statement imports that the 

liquid contained in said bottles is a lithia water, whereas in 

3 truth and in fact the food and drug contained in said bottles 

42 *£jiaLcontaiu an appreciable amount of lithium, an d will 

Aotj^ve the therapeutic effect, of lithium when ai reasonable quan- 
titjr-oX thejaid water is consumed, ^nd further the said waj^ig 
not a lifhhT water, or entitled by reason of its ingredients to be 
so called; and said cases and the bottles therein contained are further 
misbranded in that the same are offered for sale, as more fully 
hereinafter set forth, under the distinctive name of another article, 
to wit, under the namo of ljt.hi^ wW i n truth and in fact 

the contents of said bottles is not a lithia water or entitled to be 
so called; and further in that the said bottles and each thereof are 
labelled and branded so as to deceive and mislead the purchaser 
thereof ; wherefore the same are misbranded, in violation of the 
aforesaid Act of Congress. 





THE UNITED STATES OF AMERICA. 


3 


IV. Your libelants further represent that all of the above matters 
are true; that the said seven cases, more or less, of said water are 
now within the jurisdiction of this Honorable Court, as aforesaid, 
and that five of the said cases and the bottles therein contained 
have been transported from the State of Virginia into the District 
of Columbia, and two of said cases and the bottles therein contained 
have been transported from the State of Maryland into the Dis¬ 
trict of Columbia; that all of said cases and bottles now remain in 
original unbroken packages in said District, and are being sold 
and offered for sale in the said District of Columbia, by the said 
Frank C. Henry, doing business as aforesaid. 

4 Wherefore, in consideration of the premises, your libelants 
pray; 

1. That the said seven cases, more or less, of said water, be pro¬ 
ceeded against and seized for condemnation in accordance with the 
provisions of the said Act of Congress approved .Tune thirtieth, A. D. 
1906, and to this end that this Honorable Court may order to 
issue a warrant of arrest in due form of law, and proper notice 
given to all parties claiming any interest therein, according to the 
co^r°e of this Ho^ornWe Co^rt in cases of admiralty jurisdiction, 
so far as may be applicable to this case. 

2. That by proper order this Honorable Court may adjudge and 
decree that the seven cases, more or less, of said water, so as afore¬ 
said misbranded, be condemned at the suit of these libelants, ac¬ 
cording to the provisions of the said Act of Congress approved June 
thirtieth, A. D. 1906, and that the same be disposed of by destruc¬ 
tion or sale in such manner as the Court may provide. 

3. That this Honorable Court may pass all such orders, decrees, 
and judgments as may be necessary, and may grant your libelants 
a decree for the costs of this proceeding against the owners and 
the holders of the articles so condemned and destroyed or sold, 
should the said costs not be otherwise paid. 

4. And that your libelants may have such other and further 
relief as the nature of the case mav require. 

CLARENCE R. W7LSON, 

Attorney of the United States in and 

for the District of Columbia . 

5 District of Columbia, ss: 

I, Clarence R. Wilson, being first duly sworn, on oath do depose 
and say that I am the Attorney of the United States in and for 
the District of Columbia; that I have read the foregoing libel by 
me subscribed and know the contents thereof; that the matters 
and things therein stated of my own knowledge are true, and those 
stated upon information and belief I believe to be true. 

CLARENCE R, WILSON. 

Subscribed and sworn to before me this 21" day of December, 

A. D. 1910. 

J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, Ass f t CVk. 
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{Endorsement.) 

Let the warrant issue herein as prayed, returnable on Friday the 
13th day of January, A. D. 1911, at 10.00 o’clock A. M. 

HARRY M. CLABAUGH, 

Chief Justice. 

Intervening Petition . 

Filed March 6,1911. 

******* 

« 

To the Supreme Court of the District of Columbia, Holding a 
District Court: 

Rosa C. Goode, Thomas F. Goode, E. Chambers Goode, Kate 
Tucker Goode, Marion Goode Briscoe, and St. John C. Goode, co¬ 
partners in business at Buffalo Lithia Springs, Mecklenburg 

6 County, Virginia, under the same Buffalo Lithia Springs 
Water Company, respectfully represent:— 

(1) That they are the true and bona fide owners of the said 
seven cases, more or less, of Buffalo Lithia Springs Water (errone¬ 
ously called Buffalo Lithia Water, in said libel), and that no other 
person is the owner thereof, and that they make claim to the said 
cases, which, as they are informed and believe, have been seized 
by the Marshal under process of this Court. 

(2) That at the time of said seizure said cases of water were 
in the possession of Frank C. Henry, in said District, having been 
purchased by him from a wholesale dealer, to whom the said cases 
had been sold and consigned by the claimants under the Guaranty 
Serial No. 15055, Food and Drugs Act June 30, 1906; that after 
said seizure the claimants repaid to said Frank C. Henry the amount 
he had paid to said wholesale dealer for said cases of water, and 
the title thereto was thereupon transferred back to these claimants. 

Wherefore the said claimants pray leave to defend accordingly. 

BUFFALO LITHIA SPRINGS 
WATER COMPANY, 

By THOS. F. GOODE. 

State or Virginia, 

Mecklenburg County, ss: 

Thomas F. Goode, being duly sworn, on oath deposes and says:— 
that he is one of the members of said co-partnership, doing business 
under the name Buffalo Lithia Springs Water Company; and 

7 that the statements made in the foregoing claim of ownership 
are true, as he verily believes. 

THOS. F. GOODE. 


Subscribed and sworn to before me this 27th day of February 
1911. 


W. B. CARTER, 

[seal.] Notary Public . 

My commission expires March 23, 1914, 
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( Endorsement .) 


Leave to intervene granted. 

HARRY M. CLABAUGH, 

Chief Justice. 

Demurrer to Libel . 


Filed March 6,1911. 

* * ♦ * * * * 

The claimants and intervenors herein—Rosa C. Goode and others— 
say that the libel is bad in substance. 


Matters of Law Intedned to Be Argued. 

1st. The bill does not state facts sufficient to constitute a violation 
of the Act of Congress approved June 30th, 1906, invoked in said 
libel. 

2nd. No facts are alleged in said libel showing that the goods 
therein mentioned are misbranded within the meaning of said Act 
of Congress. 

3rd. The Court is without jurisdiction, inasmuch as it appears 
from said libel that no seizure of the goods therein mentioned had 
been made prior to its filing. 

8 4th. Said libel is not properly verified by any person hav¬ 

ing knowledge of the facts. 

5th. It does not appear from said libel that the goods therein 
mentioned are still subject to the provisions of said Act of Congress. 

Dated, March 2nd, 1911. 

PHILIP CARPENTER, 

BLAIR, DRAYTON & HILLYER, 

Attorneys for Claimants. 


Amendment to Libel. 

Filed April 6th, 1912. 

* * * * * * * . 

Comes now the United States of America, Libellant herein, by 
Clarence R. Wilson, its attorney in and for the District of Columbia, 
and by leave of Court first had and obtained, hereby amends the 
libel hereinbefore filed in the above entitled cause, by striking from 
paragraph three of said libel, the words “does not contain an appreci¬ 
able amount of lithium, and will not give the therapeutic effect of 
lithium when a reasonable quantity of the said water is consumed, 
and further the said water”, leaving paragraph three as follows: 

III. Your libellants further represent that the said seven cases, 
more or less, of said water, and each of them, are illegally held 
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within the jurisdiction of this Honorable Court, and are liable to 
condemnation and confiscable as provided by the said Act 
9 of Congress approved June thirtieth, A. D. 190% for the rea¬ 
sons following, that is to say: In that the said seven cases, 
more or less, of “Buffalo Lithia Water”, and each and every bottle 
thereof, are misbranded within the meaning of the said Act of Con¬ 
gress, for the reason that each and every bottle in said cases pur¬ 
ports to contain a food and drug, that is to say, a liquid known as 
lithia water, the said cases and bottles bearing labels as aforesaid, 
which said labels bear certain statements regarding said food and 
drug which are false and misleading, in this, that the said statement 
imports that the liquid contained in said bottles is a lithia water, 
whereas in truth and fact the food and drug contained in said 
bottles is not a lithia water, or entitled by reason of its ingredients 
to be so called; and said cases and the bottles therein contained are 
further misbranded in that the same are offered for sale, as more 
fully hereinafter set forth, under the distinctive name of another 
article, to wit, under the name of lithia water, when in truth and 
in fact the contents of said bottles is not a lithia water or entitled 
to be so called; and further in that the said bottles and each thereof 
are labelled and branded so as to deceive and mislead the purchaser 
thereof; wherefore the same are misbranded, in violation of the 
aforesaid Act of Congress, a copy of the said label being attached 
hereto, marked Exhibit A, and prayed to be read as a part hereof. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

{Endorsed.) 

Let the within amendment be filed April 6th, 1912. 

JOB BARNARD, Justice. 


10 Order Sustaining Demurrer. 

Filed April 6, 1912. 

* * * * * * * 

This cause coming on to be heard on the demurrer filed herein 
by the claimant, after argument of counsel, it is this 6th day of 
April, 1912, by the Court, 

Ordered, that the said demurrer be, and the same hereby is, sus¬ 
tained, and 

It is further ordered, That the libellant be, and hereby is, allowed 
ten days within which to amend its libel filed herein. 

JOB BARNARD, Justice. 
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Demurrer to Amended Libel. 

. Filed April 30, 1912. 

♦ * * * * • * * 

Come now Rosa C. Goode and others, the intervenors claiming 
and owning the seven cases, more or less, of mineral water called 
in the libel “Buffalo Lithia Water”, and sought to be condemned and 
destroyed in the above entitled cause, and reserving the right to 
answer herein, except and demur to the amended libel filed, and say 
that it is bad in substance for the following reasons, to-wit: 

1st. That the amended libel does not state facts sufficient 

11 to constitute a violation of the Act of Congress approved 

June 30, 1903, invoked in said libel. 

2nd. That no facts are alleged in said libel showing that the 
goods therein mentioned are misbranded within the meaning of 
said Act of Congress. 

3rd. That the construction of the label quoted is a question of law 
for the court, and its plain meaning is that the contents of said 
package and bottles is a natural mineral water from a spring situated 
at Buffalo Lithia Springs P. 0., Virginia, containing lithia and other 
substances employed in medicine unchanged by man. Neither the 
United States Pharmacopoeia nor the National Formulary fix any 
standard of strength for lithia water, and the Food & Drugs Act does 
not authorize any one else to do so, and, hence, if the water con¬ 
tains any lithia at all the label is not false or misleading within 
the purview of said Act. The Government’s label makes no charge 
that this water does not contain lithia, and this fails to aver any 
fact that shows that said packages and bottles are misbranded. 

4th. That there is no charge of fact in the libel which shows that 
the contents of the bottles and packages seized is not a mineral water 
from a spring situated at Buffalo Lithia Springs P. 0., Va., contain¬ 
ing lithia and other substances employed in medicine, just as rep¬ 
resented by the label quoted, and hence that the libel fails to show 
that this water is being offered for sale under the distinctive name 
of any other article. 

SHIELDS, CATES & MOUNTCASTLE, 
BLAIR & HILYER, 

Attorneys for Claimants. 

12 Opinion of Court. 

Filed May 24, 1912. 

******* 

In this case a libel was filed, in which it is averred that the seven 
cases, more or less, of Buffalo Lithia Water, and each and every 
bottle thereof, are misbranded, within the meaning of the act re¬ 
garding food and drugs, for the reason that each bottle purports to 
contain a food and drug known as “Lithia Water”, and said bottles 
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bear labels which contain certain statements regarding said food 
and drug, that are false and misleading, in this, that the said state¬ 
ments import that the water contained in said bottles is a lithia 
water, whereas, in truth and in fact, the food and drug contained in 
said bottles is not a lithia water, and is not entitled, by reason of its 

ingredients, to be so called. . . 

To this libel the claimants have filed a demurrer, in which they 
state that the said libel is bad in substance, because it does not state 
facts sufficient to constitute a violation of the said act of Congress 
of June 30, 1906, (34 Stat., 768), and that it does not show that the 
said goods are misbranded, within the meaning of said act; and that 
the construction of the label quoted is a question of law for the court; 
and its plain meaning is, that the contents of said packages and 
bottles is a natural mineral water from a spring situated at Buffalo 
Lithia Springs Postoffice, Va., containing lithia, and other substances 
employed in medicine, unchanged by man; and that there is 

13 no charge of fact in said libel which shows that the contents 
of the said bottles is not a mineral water from said spring 

containing lithia, and other substances employed in medicine just 

as represented by the label quoted. _ « 

In the original libel in this case there was a statement that the 
said bottles did not contain an appreciable amount of lithium, and 
that it would not give the therapeutic effect of lithium when a rea¬ 
sonable quantity of said water was consumed; and a demurrer was 
sustained to that libel, and the present or amended libel was filed 
and those words undertaking to define what lithia water is, were left 
out, leaving the allegation as above stated. 

The label contains the following words and figures: 

“Buffalo Lithia Water, Springs No. 2.” „ 

“Buffalo Lithia Springs Water, Natures Materia Medica. 

“Buffalo Lithia Springs Water Company, Buffalo Lithia Springs, 

Tllembel contains directions for properly keeping the water, and 
for using it in various diseases or ailments, and refers to a pamphlet 

for further directions. , . 

It aiso contains a picture of a woman with a pitcher, and at the 

boSom of the picture P the words “Trademark Pat. ’the printing on 
the scroll around the picture containing the other words above 
quoted, to wit, “Buffalo Lithia Springs Water, Natures Matena 

Medica.” # , 

and Dru f Act June 30, 1906, by 

Buffalo ^Hof IfVffT 

14 that it is the registered trademark under which the Buffalo 
t itViifl Snrines Water Company sells its w T ater, being the 

fi » sitting posture, holding in her hands a pitcher 

which fs surrounded by the words “Buffalo Lithia Springs Water, 
which - Mprfica” • and they are in turn surrounded by the 

words ^‘Buffalo Lithia Water, Spring No. 2”, and that the meaning 
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of this label is a question of law for the court, to be determined upon 
the demurrer without proof. 

The counsel for the Government contends that the contents of the 
bottles seized in this case is not entitled to be called “lithia water”, 
and therefore, that the claimants cannot use the word “lithia” as an 
adjective, in describing the contents in the label, without deceiving 
customers who wish to buy lithia water. 

The said act of June 30, 1906, does not define any standard by 
which it can be certainly ascertained when water is entitled to be 
called “lithia water”. 

Section 8 of the act, however, does provide that the term mis¬ 
branded shall apply to all drugs or articles of food, or articles which 
enter into the composition of food, the package or label of which 
shall bear any statement, design, or device regarding said articles, or 
the ingredients or substance contained therein, which shall be false 
or misleading in any particular, and to any food or drug product 
which is falsely branded as to the state, territory, or country, in 
which it is manufactured or produced. 

It is claimed here that the words that are misleading to the public 
are the words which refer to the contents of these bottles as “lithia 
water”, and which lead the purchaser to believe that they 

15 contain lithia water. 

The demurrer admits the facts, for the purposes of the 
argument as to the law, and therefore, the statement in the libel, that 
the water contained in said bottles is not a lithia water, is admitted; 
and also the averment that it is not entitled, by reason of its in¬ 
gredients, to be so called. Whether or not it is a lithia water, is a 
matter of fact, to be determined from the evidence at the trial. 
The brand on the bottles calls it a “lithia water”, in connection 
with other descriptions; but if it is not a lithia water in fact, can the 
claimants so brand it without violating the provisions of said statute? 

The court is compelled to ascertain, if possible, what is understood, 
or w T hat should be understood, from the words “lithia water”, and 
for this purpose must examine the authorities, as in case of any 
other word that must be defined. 

The Standard Dictionary gives the definition of lithia water as 
follows: 

“A natural mineral water containing lithium salts, valued for 
use in certain diseases, as lithemia.” 

The Century Dictionary says: 

“Lithia Water is mineral water containing a considerable portion 
of lithia salts, found in natural springs in the United States. The 
name is also applied to artificial mineral waters of similar constitu¬ 
tion.” 

Counsel for claimants contend that the label, taken as a whole, • 
does not mislead the purchaser, and the court should reach that 
conclusion by reading it and giving it a proper construction. 

16 I am unable to agree with counsel as to this contention, 
because it seems to me that the label, taken as a whole, would 

lead a purchaser to conclude that he was buying a lithia water. It 
is true the other portions of the label confine the water contained 

2—2789a 
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in the bottles to the Buffalo Lithia Springs of Virginia, but it does 
more than that. It defines the water to be Buffalo Lithia Water; 
and I am unable to put any other construction upon that than to 
say that it is lithia water taken from the Buffalo Springs. The or¬ 
dinary purchaser, looking at the label, and having lithia water pre¬ 
scribed by his physician, would not hesitate to purchase this as lithia 
water. 

The question as to whether there is a standard, or not, for lithia 
water, seems to me cannot be properly raised at this time, if it is 
admitted that there is such a water known in the market as “lithia 
water”;'for the libel expressly charges that the contents of these bot¬ 
tles is not lithia water, when the label necessarily indicates that it 
is lithia water of a particular brand. 

I seems to me, therefore, that the allegation of the libel is one 
of fact, and the demurrer admitting that fact, counsel cannot prop¬ 
erly contend that the label is not misleading, and that’ it does not 
indicate that the bottles contain lithia water. 

The demurrer to the original libel was no doubt properly sus¬ 
tained, because of the indefinite statements made in an attempt to 
define what lithia water was; but in the present libel there is the bald 
fact stated, that these packages do not contain lithia water. 
17 If that is true, then the label should be amended, so as to 
drop that adjective, in order that persons desiring to pur¬ 
chase lithia water many not be mislead. 

As the Century Dictionary says, there is an artificial mineral 
water, of similar constitution to that found in natural springs in the 
United States, containing a considerable portion of lithia salts; and 
the court assumes that the proof will throw further light on this kind 
of lithia water, as well as the natural lithia water found in our 
springs. What must be that considerable portion in order to en¬ 
title mineral water to be called “lithia water” may depend upon ex¬ 
pert testimony; but in the libel as now framed, the statement is made 
that the contents of these bottles is not lithia water; and there seems 
to be no way to escape the effect of that fact, unless it can be dis¬ 
proved at the hearing. 

I am therefore forced to the conclusion that the demurrer must be 
overruled, and issue joined on this libel, and the question of fact 
determined by the proof. 

JOB BARNARD, Justice . 


18 Order Overruling Demurrer. 

Filed June 13,1912. 

******* 

This cause coming on to be heard on the demurrer of the claim¬ 
ants, the intervenors herein, to the amended libel filed herein and 
having been argued by counsel, submitted to and considered by 
the Court, it is this 13th day of June, A. D. 1912, 

Adjudged, ordered and decreed that the said demurrer be, and 
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the same is hereby, overruled with leave to claimants to answer 
within twenty (20) days from the date hereof. 

By the Court: 

JOB BARNARD, Justice. 


Answer of the Buffalo Lithia Springs Water Company . 

Filed December 10, 1912. 

* * * * * * . * 

To tbe Honorable Justices of the Supreme Court of the District of 
Columbia, holding a District Court: 

The answer of the Buffalo Lithia Springs Water Company, of Buf¬ 
falo Lithia Springs, Virginia, a partnership composed of Rosa 
C. Goode and others, residents of the State of Virginia, and inter- 
venors claiming and owning the property seized and sought 

19 to be condemned and destroyed in the above entitled 
cause, to f be lib°l of the United States of America filed in 

the above entitled cause. 

And now come the said intervenors, and not waiving their de¬ 
murrer heretofore filed in this cause, or their exceptions to the 
Court’s judgment overruling said demurrer, but expressly relying 
thereon, for answer to the said libel of the United States of America 
filed in this cause, say: 

I. These intervenors admit that the libel in this suit is filed 
by the United States of America for the purposes set out in said 
first paragraph, but they deny that the articles of food and drug 
therein referred to are subiect to seizure or condemnation in ac¬ 
cordance with the Act of Congress therein set out or in accord¬ 
ance with any other statutory or legal right. 

II. These intervenors admit that the property seized and sought 
to be condemned in this cause was at the time of its seizure in 
the possession of one Frank C. Henry, doing business under the 
name of the W. S. Thompson Pharmacy, at premises numbered 
703 on Fifteenth Street, Northwest, in the City of Washington, 
District of Columbia; that said bottles or packages were all branded 
and labeled as shown by the label exhibited with the amended libel; 
that said property had been shipped by the Buffalo Lithia Springs 
Water Company from Buffalo Lithia Springs, in the State of Vir¬ 
ginia to the W. S. Thompson Pharmacy at 703 on Fifteenth Street, 
Northwest, in the City of Washington, District of Columbia, and 

was being sold and offered for sale in said District of Co- 

20 lumbia: but respondents deny the charge that the contents 
of said bottles and packages were or are misbranded either 

in fact or within the provisions of the Act of Congress approved 
June 30th, A. D. 1906, and known as the Food & Drugs Act. 

III. Further answering said libel these intervenors deny the charge 
that said property was illegally held and was being illegally offered 
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for sale within the jurisdiction of this Honorabe Court, and they 
deny the charge that said property was liable to condemnation and 
confiscable under said Act of Congress approved June 30th, A. D. 
1906, for any reason whatever. They deny the charge that the 
labels on said bottles represent that said bottles “contain a food and 
drug—that is to say a liquid known as lithia water”, and they 
deny the charge that said labels contain statements regarding the 
contents of said bottles which are false or misleading, or that said 
bottles are so labeled and branded as to deceive and mislead the 
purchasers thereof as to the contents of said bottles or package*. 
These intervenors deny that said labels make any misrepresenta¬ 
tion as to the contents of said bottles or packages. They deny the 
charge that the contents of said bottles is not honestly and fairly 
described and represented by the labels thereon. 

IV. Further answering said libel these intervenors deny the 
charge that the contents of said packages and bottles were being 
offered for sale under the distinctive name of another article. They 
admit that said packages and bottles are all labeled and branded 

21 “Buffalo Lithia Water—Springs No. 2, 

Buffalo Lithia Springs Water, Nature’s Materia Medica, 

Buffalo Lithia Springs Water Company, 

Buffalo Lithia Springs, Virginia.” 

and they aver that this label plainly imparts the true and correct 
information that the contents of said packages and bottles is a 
natural water taken by the Buffalo Lithia Springs Water Company 
from a spring at Buffalo Lithia Springs, Virginia, and contains 
lithia and other substances or minerals employed in medicine in 
natural solution and unchanged in any way. 

Your intervenors aver that the owners of said springs have been 
bottling, shipping, and selling the waters therefrom under said 
label, and especially under the registered trade-mark of “Buffalo 
Lithia Water, Nature’s Materia Medica” for more than thirty years; 
that during all of this time they have advertised said water by the 
distribution of thousand- of pamphlets and in the leading maga¬ 
zines and medical journals of the civilized world, and in said ad¬ 
vertisement they have shown the analyses of the water made by 
eminent chemists in the United States; that said trade-name has 
become known to physicians and health seekers throughout the 
United States as merely indicating that the contents of the pack¬ 
ages upon which said labels are pasted is a natural mineral water 
coming from the intervenors’ said springs at Buffalo Lithia Springs, 
Virginia, and has for many years been the distinctive name under 
which said water has been advertised and sold; and your inter¬ 
venors deny that the use of said trade-name in the sale of its 
waters is a violation of any provisions of the Act of June 

22 30th, 1906, known as the Food & Drugs Act. 

V. Further answering said libel, your intervenors plead 
and aver that the name of said water as contained on the labels 
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aforesaid, to-wit, Buffalo Lithia Water, Nature's Materia Medica, 
with the name of the location of the springs from which it was 
taken, to-wit, Buffalo Lithia Springs, Virginia, is the distinctive 
registered trade-name of said water under which it has been known 
and sold for more than twenty years; that the contents of said 
bottles is a natural water taken from said Springs No. 2 at Buffalo 
Lithia Springs, Virginia, bv the Buffalo Lithia Springs Water Com¬ 
pany, and is not an imitation of or offered for sale under the dis¬ 
tinctive name of any other article, and does not contain any added 
poisonous or deleterious ingredient; and the contents of said pack¬ 
ages is not, and cannot be deemed or held to be adulterated or mis¬ 
branded under the provisions of the Food & Drugs Act of June 
30, 1906. 

Further answering said libel, your intervenors deny each and 
every allegation contained in any paragraph thereof which has not 
been heretofore herein expressly admitted. 

ROSA C. GOODE, 

THOMAS F. GOODE, 

E. CHAMBERS GOODE, 

KATE TUCKER GOODE, 

MARION GOODE BRISCOE, and 
ST. JOHN C. GOODE, 

Intervenors, 

By HENRY P. BLAIR, 

of Attorneys for Intervenors. 

23 Answer under oath waived and accepted in form executed. 

JNO. LEWIS SMITH, 
Attorney for United States. 


Opinion of the Court. 

Filed February 16, 1914. 

♦ * * * * * * 

The original bill in this case was filed December 21, 1910. It 
sought to condemn seven cases of bottles containing water labelled 
as “Buffalo Lithia Water", on the ground that they were mis¬ 
branded and thereby violated the Act of June 30, 1906, the mis¬ 
branding being alleged to consist of statements that the liquid was 
a lithia water, whereas it did not contain an appreciable amount of 
lithium, and would not give the therapeutic effect of lithium when 
a reasonable quantity was consumed, and, further, that the water 
was not a lithia water, or entitled by reason of its ingredients to 
be so called. The libel also alleged, as a further misbranding, that 
the bottles were offered for sale under the distinctive name of lithia 
water, when in fact it was not lithia water, and that the bottles 
were labelled and branded so as to deceive and mislead the purchaser 
thereof. 

A demurrer having been sustained to this libel on April 6, 1912, 
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an amended libel was filed April 6,1912, omitting the original 

24 allegation that the water did “not contain an appreciable 
amount of lithium, and will not give the tnerapeutic euect 

of lithium when a reasonable quantity” is consumed. A demurrer 
to the ammended libel was overruled June 13, 1912, whereupon the 
claimants, on December 12, 1912, filed their answer denying that 
the water was misbranded. Upon the issue thus joined, voluminous 
testimony has been taken in different parts of the country. The 
questions of fact involved have, by agreement been submitted to the 
Court sitting as a jury. 

It is somewhat difficult to accurately describe the label as it is 
voluminous, but the most striking feature of it are the words “Buf¬ 
falo Lithia Water Springs No. 2”, in white letters, relatively large, 
on a blue field, surrounding the figure of a draped woman, in a 
sitting posture, holding an urn on her lap, and herself surrounded 
by the words in nrmch smaller type “Buffalo Lhhia Springs Water, 
Nature’s Materia Medica.” Beneath the foregoing, in smaller but 
plain type is the following: “This water is indicated in all affections 
due to the Uric Acid Diathesis—Gout or Rheumatism in all their 
forms, Stone in the Bladder, Kidneys or Liver, Bright’s Disease and 
Kidney Diseases of every form, Albuminuria of-Pregnancy or Scar¬ 
let Fever, Uraemia and its accompanying troubles, Menstrual Irregu¬ 
larities, Acid Dyspepsia, Nervous Disorder in all its forms, Malarial 
Fevers, and in the preparation of Artificial Food for Infants. Dose: 
From six to eight glasses of the ordinary size p ey day is the average 
dose. Many persons, however, take a larger quantity.” At the 
bottom of the label are the words “Buffalo Lithia Springs 

25 Water Co., Buffalo Springs, Virginia.” At the top are the 
words “Guaranteed under the Food and Drugs Act, June 

30, 1906.” 

It is admitted by the Government that the water in controversy 
is a natural spring water taken from a spring known as “Buffalo 
Lithia Springs” situated at Buffalo Lithia Springs, in Mecklenburg 
County, Virginia. It is also admitted that the claimants, or their 
predecessors, have been continuously shipping and selling this water 
from this spring since 1878 under the label or brand “Buffalo Lithia 
Water.” 

There is little dispute as to the essential facts of the case. Natur¬ 
ally the first question which the controversy suggests, is, what is a 
“lithia water”. There appears to be no definition given by the Pure 
Food Act or by the United States Pharmacopea as to the quantity 
of lithium which a given amount of water must contain in order to 
reasonably entitle it to be designated “lithia” water. The govern¬ 
ment has offered the testimony of Chemists, Pharmacologists, Phy¬ 
sicians and Druggists to the effect that the common understanding 
is that a natural lithia water is one that contains enough lithium 
so that when a reasonable quantity is consumed a physiological or 
therapeutic effect would be obtained in consequence of the lithium 
content. This appears not only to be a fair and reasonably accurate 
definition, one which appeals to the common sense and understand¬ 
ing of a non-scientific person, but is supported by the over-whelm- 
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ing weight of the testimony in the case. Speaking generally, and 
as an individual of average intelligence and information, it would 
seem that if one were offered a water which the vendor told him 
was a “lithia” water, one would have the right to expect 

26 enough lithium in the water to justify its characterization 
as such, thus differentiating it from ordinary potable water; 

and this amount would reasonably be expected to have some effect 
upon the consumer of the water by reason of the presence of the 
lithium. 

This is especially true in view of the fact that lithium has been 
quite commonly believed to have a therapeutic effect on physical 
ailments which may be classified generally under the head of the 
uric acid diathesis. 

The second question which also arises quite naturally is as to the 
actual lithium content in a given quantity of the water in contro¬ 
versy. Several analyses were offered in evidence, made both by the 
government and by the claimants. As there differ so slightly in 
respect to the amount of lithium found in a given quantity of water, 
those made by the government will be taken as accurate. In addi¬ 
tion, the evidence is uncontradicted that the analyses made by the 
government experts were made acording to the most improved meth¬ 
ods; and no attempt was made to impugn their accuracy or fair¬ 
ness. 

Dr. Collins, an expert chemist, employed in the Bureau of Chem¬ 
istry examined three samples of the water in controversy, two of 
which were part of the water seized. He gives in great detail every 
step taken by him in his analyses to determine the quantity of 
lithium. The result was that in two litres of the water (about two 
and one-fifth quarts) he found no weighable amount of lithium. 
That is, a chemical analysis showed absolutely no appreciable 
amount of lithium in the bottle of water of the size usually 

27 sold. By the use of the spectroscope, however, it was found 
that there was two-thousandths of a milligram in a litre; 

that is, about one ten-thousandth of a grain per gallon of water, or 
one grain in ten thousand gallons of water. To further illustrate the 
infinitesimal quantity of lithium in this water, it was testified that 
the average dose of lithium as a uric acid solvent was from five to 
seven and a half grains three times a day. So that, for a person 
to obtain a therapeutic dose of lithium by drinking Buffalo Lithia 
Water he would have to drink from one hundred and fifty thousand 
to two hundred and twenty-five thousand gallons of water per day. 
It was further testified, without contradiction, that Potomac River 
water contains five times as much lithium per gallon as the water 

in controversy. , , . , 

It has already been stated that the claimants made no question 
as to the accuracy of the Government analysis; it might be added 
that their own latest analysis, by the Lederle Laboratories in New 
York City showed only a spectroscopic trace of lithium in the water. 

The Government also produced pharmacologists and physicians, 
eminent in their professions, who testified that the amount .of 
lithium disclosed in this water, either singly, or in combination with 
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the other elements contained in it, could not, by any possibility, 
have any physiological or therapeutic effect upon the consumer. 

It is concluded, therefore, that a person drinking Buffalo Lithia 
Water for the hoped for benefit he may derive from the lithium 
in it is deceived and misled, because a potable quantity contains no 
appreciable lithium. 

Moreover, this deception is increased and aggravated by 

28 the language on the label accompanying its designation as 
“Buffalo Lithia Water.” Lithium is supposed to be a solvent 

for uric acid, to prevent the formation of calculi and to remove it 
from the system in rheumatism and gout. The label, immediately 
under the large letters “Buffalo Lithia Water,” and in the center of 
the label, contains this language: “This water is indicated in all 
affections due to the Uric Acid Diathesis—Gout or Rheumatism in 
all their forms, Stone in the Bladder, Kidneys or Liver, Albu- 
minaria of Pregnancy or Scarlet Fever, Uraemia and its accompany¬ 
ing troubles, Menstrual irregularities, Acid Dyspepsia, Nervous Dis¬ 
orders in all its forms, Malarial Fevers, and in the preparation of 
Artificial Food for Infants.” The word “indicated” as a medical 
term as defined by Webster, means “to point as the proper remedy.” 
The Uric Acid Diathesis means the class of diseases due to the pres¬ 
ence of an excess of Uric Acid. So that the purport and effect of 
the label to a purchaser is to tell him that this water, by reason of 
the lithium in it, is the proper remedy for those diseases which are 
due to uric acid of which lithia is a solvent. 

It becomes pertinent to notice the attitude of the Courts towards 
labels of this character, irrespective of the Pure Food Act. 

Where the manufacturer of a liquid laxative medicine to which 
he gave the name of “syrup of figs” and who had spent vast sums 
in advertising it, sought to enjoin another from using the name, it 
w T as held that he was not entitled to the injunction because he 

29 falsely represented to the public that the juice of the fig was 
the important medicinal agent in the composition of the 

medicine, when in fact only a suspicion of fig juice was put into 
it, and the real laxative was senna. This was so held notwithstand¬ 
ing there was much evidence showing that it was a very useful medi¬ 
cine and prescribed by physicians of high standing. In deciding 
the case Judge Taft said: “This is a fraud upon the public. It is 
true it may be a harmless humbug to palm off upon the public as 
syrup of figs what is syrup of senna, but it is nevertheless of such a 
character that a court of equity will not encourage it by extending 
any relief to the person who seeks to protect a business which has 
grown out of and is dependent upon such deceit.” 

California Fig. Syrup Co. v. Frederick Steams & Co., 73 Fed., 
812. 

• ' t • 

This case was subsequently approved and followed by the Su¬ 
preme Court in Worden v. California Fig Syrup Co. 187 U. S., 
519. 

The same principle was applied in the cases of Memphis Keeley 
Institute v. Leslie E. Keeley Co. (C. C. A. Sixth Circuit) 155 Fed. 
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964, and Bear Lithia Springs Co. v. Great Bear Spring Co., 71 N. 
J. Eq., 595. 

If the courts assume this attitude towards falsely labeled articles 
under the general rules of law and equity, a fortiori should they 
assume it in applying a statute, such as the Pure Food Act, 
which has for its object “not only to protect the public from un¬ 
wholesome food and drink, but to require that any article of food, 
drink or medicine sold shall be correctly described by its label. ,, 

U. S. v. Morgan, et al., 181 Fed., 587. 

30 In the very able oral argument and elaborate brief of 
claimant’s learned counsel, there are two main contentions: 

1st. They deny that the label represents that the contents of said 
bottles is a “lithia water.” They insist that the label distinctly 
states that the contents of the bottles is that “particular natural min¬ 
eral water known both as Buffalo Lithia Water and Buffalo Lithia 
Springs Water, and was taken” from the Buffalo Lithia Springs No. 

2 gtc 

In other words, the argument seems to be that if Buffalo Lithia 
Springs are falsely named, being called “Lithia” Springs, when they 
do not flow water containing Lithium, therefore the proprietors have 
the right to sell the product as being Buffalo Lithia Springs Water, 
thus perpetuating upon the public the misnomer connected with the 
origin of the water. It is not apparent how the deceit practiced 
upon the public by the label is mitigated by carrying it back to the 
designation of the Spring from which the water comes. 

2nd. It is next contended that if the word “lithia ’, as used on the 
label can be construed to represent that the contents of the bottles is 
“lithia water”, such representation would not be false or misleading, 
within the purview of the Foods and Drug Act, because the con- 
tents of the bottles is a lithia water as the term is understood in the 
English language, viz, a natural spring water containing “some 

lithia” or “a trace of lithium.” . „ „ r ., . 

Assuming that the term lithia water requires only some lithium 
in the water, it would seem that even that flexible term should not 
be attenuated to include a water which contained only one- 

31 ten thousandth of a grain in a gallon, and in which even a 
trace in two litres could only be ascertained by the use of the 

spectroscope. But the evidence in the case is overwhelming that the 
term lithia water, as ordinarily understood, means a water contain¬ 
ing a sufficient amount of lithium to give a therapeutic effect when 
drunk in reasonable quantities. It is true that the I ood and Drug 
Act does not prescribe the quantity of lithium that a water should 
contain to entitle it to the name “lithia water.” But that this is not 
a fatal objection to the law has been frequently held. 

Shawnee Milling Co. v. Temple, 179 Fed., 517. 

United States v. Sacks of Flour, 180 Fed. 518. 

And even if a standard were fixed as to the quantity which would 
entitle a water to such designation, it is reasonable to suppose that 
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it would require at least a weighable or appreciable amount in a 
potable quantity of water. 

It is also argued that no natural water, designated as lithia water, 
contains sufficient lithium to give a therapeutic effect by drinking 
a reasonable quantity. The evidence is not quite clear on this ques¬ 
tion ; but the most it would prove would be the misbranding of other 
so-called lithia waters. 

It is therefore concluded that the statement, “Buffalo Lithia 
Water”, on the labels on the bottles seized, is false and misleading 
within the meaning of the first general paragraph of Section 8 of 
the Food and Drug Act, and judgment will be accordingly entered 
for the libelant. 

ASHLEY M. GOULD, Justice . 

32 Supreme Court of the District of Columbia. 

Monday, November 23rd, 1914. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Gould. 

* * * * * * * 

This cause coming on to be heard upon the libel and amendment 
thereof filed herein by the libellants and the answer to the said 
libel and amendment thereto, filed herein by the intervenors, Rosa 
C. Goode, et al., and upon the pleadings and testimony taken on 
behalf of the respective parties, and having been argued by counsel 
for the respective parties and duly submitted to the Court and con¬ 
sidered, it is this 23rd day of November A. D. 1914, 

Adjudged, Ordered and Decreed by the Court that the said seven 
cases more or less, of Buffalo Lithia Water be, and they are hereby 
declared to be misbranded in violation of the Act of Congress of 
June 30, 1903, as charged in said libel; and it is further 

Adjudged, Ordered and Decreed that the said seven cases, more or 
less, of Buffalo Lithia Water, be, and they are hereby condemned 
and forfeited as provided in the said Act of June 30, 1906, and the 
Marshal of the United States for the District of Columbia is hereby 
directed to dispose of the said seven cases, more or less, of Buffalo 
Lithia Water, in accordance with the provisions of the Act of June 
30, 1906, known as the “Pure Food and Drugs Act.” 

Provided, however, and it is further 

Ordered that if the said interveners shall pay all of the 

33 costs of these libel proceedings and shall execute and file in 
this case, a good and sufficient bond to the United States of 

America in the sum of One Hundred Dollars, conditioned that the 
said seven cases, more or less, of Buffalo Lithia Water shall not be 
sold or otherwise disposed of contrary to the provisions of the Act 
of June 30, 1906, known as the “Pure Food and Drugs Act”, or the 
laws of any state, territory or district or insular possession, then the 
Marshal shall deliver and restore the said seven cases, more or less, 
of Buffalo Lithia Water to the said intervenors. 

ASHLEY M. GOULD, Justice . 
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From the above decree the intervenors, Eosa C. Goode, et al. note 
an appeal to the Court of Appeals in open Court, and the bond on 
appeal is fixed with penalty of $100 or deposit of $50, cash in lieu 
of bond. ASHLEY M. GOULD, Justice . 

Memoranda. 

December 30, 1914.—$50. deposited in lieu of Bond. 

January 4, 1915.—Time to present statement of evidence to the 
court extended to and including February 16, 1915, and to file 
transcript of record to and including February 24, 1915. 

January 12, 1915.—Notice of submission of statement of evidence, 
filed. 

Statement of evidence submitted to Justice Gould for ap- 

34 proval. 

Assignment of Errors. 

Filed January 12, 1915. 

******* 

The Court erred: 

1. In entering judgment of condemnation against the property 
seized herein. 

2. In not entering judgment releasing the property seized and 
dismissing the petition. 

3. In admitting and considering the evidence objected to by the 
intervenors in each and every of the instances as indicated in and 
by the statement of evidence on appeal. 

4. In refusing to admit and consider the evidence offered by the 
intervenors in each and every of the instances excluded by the 
Court as indicated in and by the statement of evidence on appeal. 

35 Memorandum. 

February 15, 1915.—Statement of evidence approved and filed. 

Designation of Record. 

Filed February 15, 1915. 


Libel filed December 21, 1910. 

Intervening petition of Eosa C. Goode et al., filed March 6, 1911. 
Demurrer to libel filed March 6, 1911. 

Demurrer sustained April 6, with leave to amend April 6, 1912. 
M. 11, p. 49. 

Amended libel filed April 6, 1912. 

Demurrer to amended libel April 30, 1912. 

Opinion of Barnard J. May 24, 1912. 

Demurrer to amended libel overruled, order of June 13, 1912. 
Answer intervenors filed December 10, 1912. 

Memo, of trial. 

Opinion of Judge Gould. 




* 
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Decree of November 23, 1914 and noting of appeal same day in 
open Court. 

Memo, of deposit in lieu of Bond December 3, 1914. 

Order extending time to February 16, 1914 to file statement of 
evidence on appeal, etc. 

Assignment of errors filed January 12, 1915. 

36 Memo, of notice of submission. 

Memo, of submission. 

JOHN E. LASKEY, 

U. S. A tty, D. C. 
JAMES A. COBB, 

Special Ass’t, U. S. A tty. 
SAMUEL G. SHIELDS, 

WILLIAM G. JOHNSON, 

HENRY P. BLAIR, 

Attorneys for Intervenors. 

37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
36, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of The United States of America 
vs. Seven Cases, More or Less, of “Buffalo Lithia Water”, District 
No. 928, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 23rd day of February, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

38 . In the Supreme Court of the District of Columbia. 

District No. 928. 

United States of America 
vs. 

Seven Cases, More or Less, of Buffalo Lithia Water. 

Statement of Evidence on Appeal. 

This case was called for trial and tried without a jury by Honor¬ 
able Ashley M. Gould, a Judge of the Supreme Court of the District 
of Columbia, and, on the trial of this case, the following stipulation 
of facts, which was agreed to and signed by both sides, was filed 
and offered in evidence and read to the Court, to-wit: 

Stipulation of Facts . 

“In order to save the trouble and expense of taking proof to es¬ 
tablish certain undisputed facts in this case, it is hereby stipulated 
and agreed as follows, to-wit: 
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“First. That the property seized and sought to be condemned in 
this cause was at the time of its seizure in the possesion of one Frank 
C. Henry, doing business under the name of the W. S. Thompson 
Pharmacy, at premises numbered 703 on Fifteenth Street North¬ 
west, in the City of Washington, District of Columbia, and had been 
shipped to him by the Buffalo Lithia Springs Water Com- 
39 pany, from Buffalo Lithia Springs, in Mecklenburg County 
in the State of Virginia, and was being offered for sale under 
the following label, to-wit: 


GUARANTEED UNDER THE POOD AND DRUGS ACT, JUNE 30, 1006. 

BY BUFFALO LITHIA SPRINGS WATER CO. SERIAL No. 1605S. 
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This Water is indicated in all affections due to the Uric 
Acid Diathesis—Gout or Rheumatism in all their forms, 
Stone in the Bladder, Kidneys or Liver, Bright’s Disease 
and Kidney Diseases of every form. Albuminuria of Preg¬ 
nancy or Scarlet Fever, Ursemia and its accompanying 
troubles. Menstrual Irregularities, Acid Dyspepsia, Nervous 
Disorder in all its forms. Malarial Fevers, and in the pre¬ 
paration of Artificial Food for Infants. 

Dose— From six to eight glasses of the ordinary size per 
day is the average dose. Many persons, however, take a 
larger quantity. In Disorders of the Stomach begin with the lesser 
quantity, which bos often been productive of great good. In Gout , 
Rheumatism , Bright's Disease oj the Kidneys, Stone, Gravel or 
Eczema the water should be taken freely. Dr. Wm. A. Ham¬ 
mond recommends that in all forms of Nervous Disease, where 
there is an excess of Uric Acid in the blood, at least one gallon 
should be taken each day until the tongue becomes clean and the 
pains in the head disappear. Then the usual six to eight glasses a 
day should betaken continuously. This bottle, fresh from 
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“Second. That the contents of said package and bottles is a nat¬ 
ural spring water and was taken from “Spring No 2”, one of the 
natural springs known as “Buffalo Lithia Springs/’ situated at Buf¬ 
falo Lithia Springs, in Mecklenburg County, in the State of Vir¬ 
ginia, and was bottled and shipped in its natural state and condi¬ 
tion by the intervenors, who are the owners of the these 

40 springs. __ . 

“Third. That in the vear 1872, Col. Thomas F. Goode, 

who was the husband of Rosa C. Goode, and the father of the other 
intervenors in this cause, purchased and became the owner of said 
property and springs, which were then known as Buffalo Springs. 
He died on January 6, 1905, after devising this property to the in¬ 
tervenors, who are his widow and children. 

“On April 8, 1878, Col. Thomas F. Goode applied to the Patent 
Office of the United States of America for the registration of a trade¬ 
mark for the sale of the water from these springs, which was granted 
and registered on April 16, 1878, being No. 5878 in the Patent 
Office of the United States. A true and verified copy of the record 
granting this trade-mark is hereto attached, marked Exhibit A , 
and is made and shall be read as a part of this stipulation. V hen 
this trade-mark was registered Mr. Goode changed the name of the 
Springs to Buffalo Lithia Springs, and they have since been known 

by that name. , 

“On March 11, 1901, Col. Thomas F. Goode applied to Ihe United 

States Patent Office for the renewal of this trade-mark for thirty 
years, which was duly granted. A true verified copy of the records 
granting this renewal from the United States Patent Office is hereto 
attached, marked Exhibit “B” and is made and shall be read as a 
part of this stipulation. 

“Fourth. That on October 15, 1874, tbe United States of America, 
at request of said Thomas F. Goode, established a Postoffice at these 
Springs under the name of Buffalo Lithia Springs, Virginia, and has 
maintained this postoffice there ever since. 

“Fifth. That Col. Thomas F. Goode during his life, and his 
widow and children, the intervenors, have continuously engaged in 
bottling, shipping, and selling the waters from said springs since 
1878 throughout the United States and in England and 

41 France under this label or brand “Buffalo Lithia Water.” 
The water seized and sought to be condemned in this cause 

was bottled, labeled, and shipped in the ordinary and usual course 
of the business of the intervenors in selling said waters. 

“Sixth. That either side may prove, without the introduction of 
the books themselves, the definitions and statements about the words 
“Buffalo Lithia Water,” “Lithia Water,” “Mineral Water,” “Lithia” 
and “Lithium” given or ma^e in tbe various English Dictionaries, 
Encyclopedias, Materia Medicas, and works on Mineral Waters of 
the United States', by a witness or witnesses who have examined and 
copied said definitions or statements from the books themselves, or 
have compared copies already made so as to be able to testify as to 
the correctness of the same. Such witnesses may file as exhibits to 
their evidence copies of all such statements or definitions setting out 
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the Dictionary, Encyclopaedia, or other works from which they are 
taken, and the same shall be used as evidence in this cause to prove 
such definitions and statements without the production of the origi¬ 
nal books, subject to objection as to the competency of such evidence 
alone; provided that if any dispute arises as to the correctness of 
the definition or statement taken from any book, either party shall 
have the right to introduce the book itself as the best evidence, and 
provided, further, that a statement of the definitions so to be used 
shall be furnished the other side at least two days before the hearing 
herein. 

“Seventh. It is further agreed that “lithia water” is not mentioned 
in the United States Pharmacopoeia or National Formulary, and 
that neither of these works give any standard for “lithia water.” 
“This stipulation shall be used on the trial of this cause in lieu 
of introducing evidence to prove the facts agreed upon.” 

42 Exhibit “A” attached to the stipulation of facts is Trade- 
Mark No. 5,878, registered April 16, 1878, in the United 

States Patent Office by T. F. Goode, for Mineral-Water upon the fol¬ 
lowing statement: 

To all whom it may concern: 

Be it known that I, Thos. F. Goode, domiciled in the United 
States, and residing at Boydton, Virginia, and doing business at 
Buffalo Lithia Springs, in the county of Mecklenburg and State of 
Virginia, have adopted for my use a Trade-Mark for Mineral Water 
known as the “Buffalo Lithia Waters,” of which the following speci¬ 
fication is a full, clear, and exact description. 

My trade-mark consists of the letters and words “Buffalo Lithia 
Water, Nature’s Materia Medica.” These have been arranged, as 
shown in the annexed fac-simile, above and in front of a figure of 
a woman in a sitting posture holding in the hand a pitcher, upon 
which is inscribed the word “Water.” The essential feature of the 
trade-mark is the symbol of the woman, as shown, used in connec¬ 
tion with the words “Buffalo Lithia Water.” 

This trade-mark I have never used in my business, except as 
accompanying my advertisements since the 1st of January, 1878. 

The class of goods to which the trade mark is designed to be ap¬ 
plied is mineral water known as “Buffalo Lithia Water;” and my 
purpose is to have this trade-mark blown in the bottles in which 
these waters are put up. 

THOMAS F. GOODE. 

Witnesses: 

L. M. LAYTON. 

H. W. BARRY. 

with the device which appears on the label filed in this cause. 

43 Exhibit “B” attached to the stipulation of facts is Trade- 
Mark No. 36,217. registered April 9, 1901, in the United 

States Patent Office by Thomas F. Goode, for a Certain Named Min¬ 
eral Water upon the following statement and declaration: 
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Statement. 

'j ! fj 

To all whom it may concern: 

Be it known that I, Thomas F. Goode, a citizen of the United 
States, residing at Boydton, in the county of Mecklenburg and State 
of Virginia, and doing business at Buffalo Lithia Springs, in said 
county and State, have adopted for my use a Trade-Mark for Min¬ 
eral Water known as “Buffalo Lithia Waters,” of which the follow¬ 
ing is a full, clear, and exact description. . 

The essential feature of my trade-mark is the representation of a 
woman in a sitting position, the right hand being shown as grasping 
the handle of a pitcher, the bottom of the latter resting on the right 
knee, and the left hand being shown as resting on the seat upon 
which the figure is supported. I have generally arranged the words 
“Buffalo Lithia Water” above the representation of the woman and 
the words “Nature's Materia Medica” at the left side of the repre¬ 
sentation, as shown in the fac-simile. . 

The trade-mark has been used in my business continually since 
January 1, 1878, and it has been used in commerce with foreign 
nations, particularly with Great Britain and France. 

The class of goods to which the trade-mark has been applied is 
beverages, and the particular description of goods comprised in the 
class is mineral water known as “Buffalo Lithia Water.' 

The trade-mark is applied by blowing the same into bottles con¬ 
taining the water, by means of labels bearing the trade-mark ap¬ 
plied to the bottles and necks of bottles, and by branding upon 
boxes containing the bottles so marked. TH0MA g p G OODE. 

Witnesses: 

T. F. GOODE, JR., 

W. E. CARTER. 

Declaration. 

State of Virginia, 

County of Mecklenburg, 88: 

Thomas F. Goode, being duly sworn, deposes and says that he 
is the applicant named in the foregoing statement; that he verily 
believes that the foregoing statement is true; that he has at this 
time a right to the trade-mark therein described; that no other per¬ 
son firm or corporation has the right to such use, either in. the 
identical form or in any such near resemblance thereto as might 
be calculated to deceive; that it is used by him in commerce between 
the United States and foreign nations or Indian tnbes, and 
44 particularly with Great Britain and France; that the fac¬ 
simile presented for record truly represents the trade-mark 
sought to be registered, and that a certificate of registration was 
issued by the United States Patent Office on Apnl 16, 1878, No. 5,- 

878, THOMAS F. GOODE. 



n» mwli wo - 



Sworn and subscribed before me this 26th dav of February, A. D. 
1901. 

[l. s.] C. N. WILLIAMS, 

Notary Public . 

with the device which appears on the label filed in this cause. 

45 The United States of America then introduced and sub¬ 
mitted to the court the following evidence, which was all of 

the evidence offered by the Government, to-wit: 

Odin R. Sudler deposed as follows: 

I am an inspector of the United States Department of Agriculture, 
and as such seized the water involved in these proceedings. I took 
samples of the water and delivered them to the officers in charge of 
the Bureau of Chemistry in the United States Department of Agri¬ 
culture. 

William Dennis Collins deposed as follows: 

I am a chemist, and am employed as assistant chemist in the 
Bureau of Chemistry in the United States Department of Agricul¬ 
ture. I am an expert chemist in the analysis of mineral waters, and 
I have made several analyses of samples of the water seized in this 
cause to ascertain the amount of lithium and other mineral ingre¬ 
dients contained in the same. I tested these waters by what is known 
as the Gooch method to ascertain the amount of lithium in the 
water. I uged two litres, or about one-half gallon of the water in 
making my analyses. I did not find a weighable amount of lithium 
in the two litres of water which I examined under the Gooch method 
of analysis, but I also examined the water with a spectroscope and 
found that these two litres of water contained traces of lithium. It 
amounts to about one-ten-thousandth of a grain per gallon of lithia, 
one grain of lithium in 10,000 gallons of water. My analysis 

46 of one-half gallon of this water resulted in showing that it 
contained the following ingredients: 

“Analysis of Buffalo Lithia Water. 


Miscellaneous Division Number.. 10225 

I. S. Number. 10257c 


c. c. Milligrams 

water. per litre. 

2000 0.3 

1000 38.9 

500 468.7 

100 75.6 

100 4.2 

(500 & 1000 10.0 

iooo 205^7 

1000 6.6 

2000 3.2 

2000 14.9 

2000 trace* 

- .2 

, t 828.5 

4—2789o 


Ions. 

• 

Phosphoric acid (P0 4 ). 

Silica (SI 0 2 ) . 

Sulphuric acid (S0 4 ) . 

Bicarbonic acid (HC0 8 ) ... 

Nitric acid (NO a ) . 

Chlorin (cl). 

Iron & Aluminum (Fe & Al) 

Calcium (ca)... 

Magnesium (Mg) . 

Potassium (K). 

Sodium (Na) . 

Lithium (Li) . 

Oxygen (calculated) (O) ... 
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Hypothetical Combination. 

Potasium chlorid (KC1) . 

Sodium Nitrate (NaNO s ).. 

Sodium chlorid (NaCl) . 

Sodium sulphate (Na 2 S0 4 ) .... 

Magnesium sulphate (MgSO). 

Calcium sulphate (CaS0 4 ) . 

Calcium bicarbonate (Ca(HCO)3)2). 

Calcium phosphate (Ca (P0 4 )2). 

Ferric Acid and alumina (Fe 2 0 3 & Al 2 )3. 

Silica (SI 0 2 ). 


6.1 

5.7 

11.7 

27.00 

32.6 

601.5 

104.1 

0.5 

.4 

38.9 


Total 


828.5 


No weighable amount of lithium in 2 litres. The amount of 
lithium in two litres of Buffalo Lithia Water can be detected only by 
use of the spectroscope. I know of no other method. Spectroscopic 
determination of lithium shows the presence of approximately .002 
parts per million. In the analysis of mineral waters, even from the 
same source, expert chemists may differ as much as ten per cent 
in the amounts of the different ingredients, after a period of ten 
years, owing to improved methods. If I were to take a five-gallon 
demijohn of water and analyze it, half of it, and tomorrow start on 
the analysis of the other half, these results would, as you say, per¬ 
haps, show a variation of one per cent on the amount de- 

47 termined. I would not be likely to get as big a difference 
as that, as one per cent of the amount I determined. Assum¬ 
ing that they use the same care in their analyses the results of differ¬ 
ent chemists are practically identical. Chemically a lithia water 
would be a w T ater containing a very unusual amount of lithium, 
say five parts per million. Aside from my reading in the last four 
or five years I have analyzed several hundred samples of water 
termed “lithia water” and waters of all sorts and from all parts of 
the country, but I know that it is very unusual to find a water that ' 

has as much as five parts of lithium per million, whereas 

48 smaller quantities are very regularly found. It would take 
about 15,000 gallons of Buffalo Lithia Water to contain 

lithium equivalent to 7% grains or a doctor’s dose of lithium car¬ 
bonate. 

The claimants objected to that part of the evidence of Dr. Collins, 
as and when it was offered, which undertakes to give the chemical 
meaning of “lithia water”, because the chemical meaning of said 
term is totally immaterial and irrelevant to the issues joined in this 
cause. The Court overruled this objection and admitted said evi¬ 
dence, to which action of the court the claimants excepted, and 
preserved their exception. 

William W. Skinner deposed as follows: 

I am Chief of the Water Laboratory in the Bureau of Chemistry 
* in the United States Department of Agriculture. I am an expert 
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chemist in the analysis of mineral waters. I tested about one-half 
gallon of the water seized in this cause by the photospectroscope 
method to find the amount of lithium it contained. I found traces 
of lithium in this water, but the two litres of water that I used did 
not contain any weighable quantity of lithium. I checked up the 
analysis of Buffalo Lithia Water made by W. D. Collins, and found 
it to be a correct analysis. I have analyzed thousands of samples 
of different kinds of mineral waters, and several hundred samples 
of the so-called lithia waters in the United States. A lithia water 
may be defined as one which sati°fies one or more of four conditions, 
one of which is physiological and three are based on chemical classi¬ 
fication—one physiological classification and three chemical. The 
ph vsiological classification is that the water must contain an amount 
of lithium that will give a therapeutic effect of lithium due to the 
presence of the element. The chemical classification, first, the sub¬ 
stance must be there as the predominating basic constituent, second, 
it must be there as an unusual constituent in water, and, third, if 
it is present in an amount that is unusual in water. Those 

49 are the definitions which, in my opinion, are those that en¬ 
title a water to be called after any particular substance, 

lithium included. My definition and classifications of ‘‘lithia 
water” is the result of my chemical investigations of the different 
so-called lithia waters in the United States. I don’t know what the 
general public throughout the United States understands by the 
commodity term “lithia water”. My first classification of lithia 
water, the physiological classification, based on the presence of the 
element which appears in the name, it is a therapeutic classification 
and I might add, I believe that it is the classification that the average 
person has in mind when a lithia water is spoken of. 

The claimants objected to all of that part of the evidence of Dr. 
Skinner, as and when it was offered, which attempts to give the 
chemical or technical meaning of the commodity term “lithia 
water,” because the technical or chemical meaning of lithia water 
is immaterial and irrelevant to the issues joined in this cause. The 
Court overruled this objection and permitted the witness to testify 
as to these matters as shown above, to which action of the Court the 
claimants excepted. 

I have examined samples of water from the Atlantic and Pacific 
Oceans and from the Mississippi and Potomac Rivers, and I found 
that all of said waters contained more than five times the amount 
of lithium that is contained in the same quantity of Buffalo Lithia 
Water. 

The claimants objected to the foregoing statements of Dr. Skin¬ 
ner with reference to Ocean and River Waters, because the same are 
immaterial, but the Court overruled the objection and admitted the 
evidence, to which action of the Court the claimants excepted. 

On cross-examination Dr. Skinner testified as follows: 

The Bureau of Chemistry in the United States Department 

50 of Agriculture commenced to investigate mineral waters sev¬ 
eral years before the Food & Drugs Act was passed. For 

more than 40 years some 10 or 15 mineral waters whicn are produced 
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by natural springs in the United States, and which contain mere 
traces of lithium with greater quantities of other minerals, have 
been sold on the market throughout the United States under names 
which are a combination of the word “lithia” with the place of the 
location of the springs, and which are used in the treatment of gout, 
rheumatism, gravel in the kidneys and bladder, and other such 
diseases. It was and i^ well known that the amount of lithium con¬ 
tained in these different waters is a mere trace. 

In the latter part of the year 1907, we called a convention of the 
Mineral Water people at the Bureau of Chemistry, United States 
Department of Agriculture, to consider the question of the naming 
and labeling of mineral waters. I was at the conference, and I do 
not remember definitely whether Buffalo Lithia Water was repre¬ 
sented. I could not say about that; I do know that some of the 
lithia waters were represented, and I remember distinctly one of 
the most prominent manufacturers of lithia water making a state¬ 
ment about lithia water at that conference. As a result of this con¬ 
ference we crystalized our ideas and published them May 23, 1908, 
in a bulletin known as F. I. D. 94, in the following words to-wit: 

“F. I. D. 94.” 

“The Labeling of Medicinal and Table Waters. 

“The Department has received many letters from various water 
manufacturers and mineral water dealers asking which waters it 
will be necessary to label as ‘artificial’ or ‘imitation’. It is thought 
that all manufactured waters should be labeled as either artificial 
or imitation, the choice of words being left to the manufacturer, 
and applying to waters contrived by human art and not made in 
imitation of a natural water, as well as to those so contrived 

51 and made in imitation of a natural water. A water which is 
designated by some name alone, without any characterizing 

adjective to tell whether it is natural, imitation, or artificial, will be 
considered a natural water. It is suggested that the words 

52 ‘artificial’ or ‘imitation’ be in as large type as the name of the 
water in question and on a uniform background. 

“All waters which, though natural in the beginning have any¬ 
thing added to them or abstracted from them after they come from 
source should either be labeled as ‘artificial’ or should be so labeled as 
to indicate that certain constituents have been ad^efi to or extracted 
from them. It is suggested that the word ‘artificial’ or the above 
explanation, as the case may be, should appear in as large type as 
the name of the water in question and on a uniform background. 

“The following examples are explanatory of the above principles. 
If lithia be added to a natural water, the water should either be 
labeled as ‘artificial lithia water’, as ‘water artificially lithiated’, or 
as ‘water treated with lithia.’ Again, if carbon dioxid be added to 
a natural water, whether the carbon dioxid be of the manufactured 
variety or collected from the spring itself, the water should either 
be labeled as ‘artificially carbonated water’, ‘water artificially car- 
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bonated’, ‘water treated with carbon dioxid’, or ‘contains added car¬ 
bon dioxid.’ 

“No water should be labeled as a natural water unless it be in the 
same condition as at source, without additions or abstractions of any 
substance or substances. 

“No water should be labeled as ‘medicinal water’ unless it con¬ 
tains one or more constituents in sufficient amounts to have a 
therapeutic effect from these constituents when a reasonable quan¬ 
tity of the water is consumed. No water should be named after a 
single constituent unless it contains such a constituent in sufficient 
amounts to have a therapeutic effect when a reasonable amount of 
the water is consumed. 

“No manufactured water should bear upon the label any design 
or device that would lead the consumer to believe that the water 
is a natural one. Among such designs may be mentioned 

53 pictures of springs, fountains, woodland streams, etc. 

“No water should be characterized by a geographical name 
which gives a false or misleading idea in regard to the composition 
of said water. For example, it would not be correct to designate a 
water as ‘lithia water’ merely because the water came from Lithia 
Fla., or Lithia Mass. 

“Manufactured water may be named after a natural water in 
case the words ‘imitation’ or ‘artificial’ are used, but such manufac¬ 
tured waters must clearly resemble in chemical composition the 
natural waters after which they are named. 

“In accordance with Regulation 19 (c) and (d), no natural 
American spring water should be named after a foreign spring, un¬ 
less the name of the foreign spring has become generic and indic¬ 
ative of the character of the water, except to indicate a tvpe or style, 
and then only when so qualified that it could not be offered for sale 
under the name of the foreign spring. In these cases the State or 
Territorv where the spring is situated should be stated on the prin¬ 
cipal label. 

Inasmuch as mineral waters are largely purchased because of their 
supposed freedom from contamination, any showing such contami¬ 
nation will be considered as adulterated and therefore in violation of 
the Food and Drugs Act.” 

The Secretary of the Treasury, the Secretary of Agriculture, and 
the Secretary of Commerce and Labor never attempted to pass said 
F. I. D. 94 above quoted as a regulation for the enforcement of 
the Food and Drugs Act under the authority given them by Section 
3 of the Food and Drugs Act, but this F. I. D. 94 was simply a con¬ 
clusion reached by the Board of Food and Drug Inspection of the 
United £tate« DennHment of Agriculture in 1908 as a result of their 
chemical investigations of the mineral waters of the United 
States. 

54 To find the common meaning of an English word or com¬ 
modity term throughout the United States a person would 

have to resort to the English dictionaries, encyclopaedias, and works 
on the particular subject under investigation. There is no potable 
natural mineral spring in existence that contains more than a mere 
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trace of lithium, and by the drinking of which a patient could 
get a doctor’s dose of 7 1/2 grains of lithium without consuming 
a prohibitive amount in a day. There is no natural spring water 
in the United States which would be entitled to be labeled lithia 
water” under my physiological classification and naming of mineral 
waters, but I will not undertake to say what the general public in 
the United States understands by the commodity term ‘‘lithia water. 
There are numerous definitions of the term ‘‘lithia water to be 
found in the dictionaries, encyclopedias, and works on materia 
medica in the United States, but there has never been any standard 

of strength for lithia water so far as I know. oat 

“Q. When did you first hear of Buffalo Lithia Water? A. 1 
do not know. Quite a good many years ago. Probably 20 or 
30 years ago. 20 years ago any way. 

Q. You knew that it was a mineral water? A. Yes* * 

Q. Obtained from springs situated at Buffalo Lithia Springs, 

Virginia. A. From hearsay. 

Q. And containing lithia and other ingredients? A. From hear- 
sav I knew it was a water bottled and sold under that name pur¬ 
porting to come from Buffalo Lithia Springs, in Mecklenburg 

County, Virginia. — _ . , . . , 

Q. And it was being used and recommended in the treatment ot 

gout, rheumatism, stone in the bladder, and kindred diseases? A. 

Practically all diseases of that nature. 

55 Q. And it has had the reputation, water from these springs, 

under the name of Buffalo Lithia Water, as coming from 
Mecklenburg County, Virginia, for some 20 years to your knowl¬ 
edge? A. I should say 20 or 30 years. I do not know just how 
1 % 

The natural mineral waters which are known in the United States 
as lithia waters, and are used in the treatment of gout, rheumatism, 
and other diseases occasioned by uric acid in the blood are all known 
to contain only mere traces of lithium. In the year 190o, the 
Bureau of Chemistry in the United States Department of Agri¬ 
culture made an analysis of Buffalo Lithia Water which shows that 
it contains a mere trace of lithium combined with much greater 
quantities of other mineral ingredients, and gave notice to the 
owners of the Buffalo Lithia Springs Water Company of this analy¬ 
sis I have been informed The Buffalo Lithia Springs VV ater Com¬ 
pany then had analyses made of this water by the Lederle Labora- 
E of 39-41 West 38th Street, New York, and Dr. E. E. Smith’s 
Laboratory, 30 East Forty-second Street. New York, who are reput¬ 
able chemists, which were substantially the same as that filed by the 
Government in this cause, and since 1907 the Buffalo Lithia Springs 
Water Company has advertised their analysis of the water, and sent 
the full analvsis out with each package of the water, and was so 
advertising the same when the water involved in this case was 
seized by the Government. Buffalo Lithia Water can be chemically 
simulated but cannot be chemically reproduced for the reason that 
in analysing the water its contents must be reduced to dryness, and 
in doing this gases contained in the water escape and can never 
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be replaced, and, further, chemists cannot ascertain and do not 
know the relation that exists in the natural water between the dif« 
ferent ingredients which they find it contains. 

56 Dr. J. K. Haywood deposed as follows: 

I am Chief of the Miscellaneous Division of the Bureau of 
Chemistry in the United States Department of Agriculture, and I am 
an expert in the analysis and classification of mineral waters. After 
looking over the literature of waters, both from a chemical stand¬ 
point and a medicinal standpoint, and from every standpoint I 
can think of, I am of the opinion that a water has been named in 
the past after a single constituent only under four circumstances: 
First, if that constituent is a predominant basic or acid constituent 
of the water; second, if that constituent is present in the water 
in sufficient amounts to give a therapeutic dose of this particular 
substance after which it is named; third, if the substance is an un¬ 
usual or unique substance in a water; and, fourth, if the substance 
is present in unusually large amounts. I have examined samples 
of the water seized in this cause, known as Buffalo Lithia Water, and 
it does not contain enough lithium to entitle it to be classed as a 
lithia water under my methods of classification as above explained. 

On cross-examination Dr. Haywood said: 

My ideas in regard to exactly what is lithia water in all its phases 
were formulated about the time I commenced studying lithia waters 
under the Food and Drugs Act some six years ago: I am the author 
of “Bulletin No. 91” issued by the Bureau of Chemistry in the 
United States Department of Agriculture, and up to the time of 
its publication in the year 1905,1 had not given the world the benefit 
of my ideas as to what is a lithia water. The health seekers who 
have been buying the waters which have been known as “lithia 
waters” for many years in the United States had no way of ascer¬ 
taining what my ideas upon these subjects were up to the publi¬ 
cation of Bulletin No. 91 in the year 1905. The average dose of 
lithium prescribed by the pharmacopoeia is 7-1/2 grains 

57 administered by physicians in the treatment of rheumatism, 
etc., about four times a day. There is no natural spring 

water in the United States which has been known and sold as 
lithia water, or by a name which is a combination of the word 
“lithia” with the place of the spring's location, which contains 
enough of lithium to give a doctor’s dose of 7-1/2 grains in an 
amount of water that could be drank by any patient within a day 
or a week. None of these so-called natural lithia waters contain 
enough lithium which, in my opinion, would entitle them to be 
classified as lithia waters under the therapeutic classification. The 
Department of Agriculture has—I have in Bulletin No. 91— 
suggested a good scientific classification in mineral waters; but that 
is only one classification of mineral waters. We are not trying to 
force it on anybody. 

The claimants objected to all of that part of the evidence of Dr. 
Haywood, as and when it was offered, which attempts to give the 
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chemical or technical meaning of the commodity term lithia water, 
because the technical meaning of this commodity term is immaterial 
and irrelevant to the issues joined in this cause. The Court over¬ 
ruled this objection and permitted the witness to testify to these 
matters as shown above, to which action of the Court the defendants 
excepted. 

Dr. Reid Hunt deposed as follows: 

I am professor of Pharmacology in the United States Public 
Health Service, and Chief of the Division of Pharmacology and 
Hygienic Laboratory. Pharmacology is a study of the effects of 
drugs upon the body and the changes the drugs undergo in the 
body. It is a distinct science, and is the scientific study of the action 
of drugs, not altogether their uses in practical medicines, but a 
scientific study of how drugs are capable of affecting the 

58 body. Salts of lithium are usually used in medicine for their 
diuretic effect upon the kidneys as a uric acid solvent. By 

“diuretic effect” is meant an increase in the excretion of urine. 
Uric acid is eliminated from the human body by increasing the 
flow T of urine. The pharmacopoeia dose of lithium is 7-1/2 grains 
which is given to the patient from three to four times per day. I 
have examined the different analyses of Buffalo Lithia Water made 
in the Bureau of Chemistry in the United States Department of Agri¬ 
culture and by the Lederle Laboratories, 39-41 West 38th Street, 
New York City, and the amount of lithium shown to exist in this 
water by these different analyses would have no effect whatever upon 
the human body. A patient w T ould have to drink 6,000 to 7,000 
gallons of this water to get one dose of lithium salts. These different 
analyses show that this water contains many thousands times more 
potassium and sodium than lithium, each of which have exactly the 
same diuretic effect as is expected from the administration of lithium 
salts, and while the water is a poweful diuretic no part of the effect, 
in my opinion, can be attributed to the small amount of lithium 
which it contains. From my standpoint lithia water would be a 
water which would contain, in an amount which could be reason¬ 
ably drunk within a day, say, a full medicinal dose of lithium, 
and this w r ater, from the analysis of Dr. Smith, is not such a water. 

On cross-examination Dr. Hunt said: 

If there is no natural potable water in the United States which 
contains a dose of lithium salts in such a quantity of water as can 
be drank' in a day by a patient, then there is no such thing as 
natural lithia water under my classification. My definition of lithia 
water is from a pharmacologist’s standpoint, and I know nothing 
about what is the generally understood meaning of lithia water 
among health seekers throughout the United States who are in the 
habit of drinking the waters which have been called lithia waters 
in the treatment of the diseases shown on the label of the 

59 Buffalo Lithia Springs Water Company, except what I have 
learned from talking to a very few people upon the subject— 

a dozen or so perhaps altogether. I have known of Buffalo Lithia 
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Water for 25 or 30 years under that name, and that it is a natural 
mineral water used in the treatment of rheumatism, gout, and such 
like diseases. There is now a wide difference of opinion among 
pharmacologists and physicians as to whether lithium salts will have 
any effect upon the diseases which are supposed to arise from the 
existence of uric acid in the human body. Buffalo Lithia Water 
is a mixture or compound, because it contains ten or twelve dif¬ 
ferent minerals or medicines in solution, each and all of which 
are used separately and in different combinations in the treatment 
of human diseases. 

The claimants objected to all that part of the evidence of Dr. 
Hunt, as and when it was offered, which attempts to give the mean¬ 
ing of lithia water from his standpoint as a pharmacologist, and in 
which he states that in his opinion the amount of lithium found in 
Buffalo Lithia Water would give no diuretic effect, because, 

First. The technical meaning of the commodity term lithia water 
is totally immaterial and irrelevant to the issues joined in this 
cause, and, 

Second. Because there is no allegation in the libel that the lithia 
in this water, or the water itself, will not give either a therapeutic 
or diuretic effect, and, further, whether this be a fact or not is im¬ 
material to the issues joined in this cause. 

The court overruled said objection, and admitted said testimony as 
evidence in this cause, to which action of the Court the claimants 
preserved an exception. 

60 Dr. Carl L. Alsberg deposed as follows: 

I am chief of the Bureau of Chemistry in the United States 
Department of Agriculture, and I have the degrees of Bachelor of 
Arts, Master of A rts. and Doctor of Medicine from the Columbia Uni¬ 
versity, New York City. The salts of lithium are prescribed in that 
vague theory or condition known as uric acid diathesis and gout, and 
as a diuretic in certain diseases of the kidneys. I have examined 
the different analyses of the Buffalo Lithia Water which have been 
introduced by both sides in this case, and in my opinion, the 
amount of lithium that these analyses show is contained in this 
water is not sufficient to have any effect in the treatment of any of 
the diseases set forth in the label on the bottles of water seized in 
this cause. Such waters as the Buffalo Lithia Water have been used 
to produce a diuretic effect upon the patient, but the amount of lith¬ 
ium in this water would not, in my opinion, in any way aid the 
diuretic effect of the water in question, and would not have any 
measurable or detectible anti-acid effect. He was asked by the 
Government’s counsel the following question and made the follow¬ 
ing answer with relation to Dr. Reed’s analysis of Buffalo Lithia 
Water, to-wit: 

“Q. I will ask you to look at the statement made by Dr. Reed 
marked “No. 1,”, and say how the effect of the other salts present 
there in thousands of times the amount in which lithium is pre¬ 
sent; potassium chloride, sodium nitrate, and sodium chloride- 
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would compare with the effect of the lithium in that water as shown 
by the same statement? A. Their effect would be such that the 
lithium effect, if there were any, would be entirely over¬ 
shadowed. 

61 Q. Would the lithium add anything to the effect of any 
of these other salts as found in this water? A. Not in the 

quantities there present. Basing my opinion on the result of the 
analysis marked ‘Reed No. V this water is not entitled to be called 
lithia water from a pharmacological standpoint. 

On cross-examination Dr. Alsberg said: 

Thousands of patients are annually recommended by physicians 
of all classes to drink the different mineral waters of the 

62 United States known to contain infinitesimal quantities of 
lithium and other minerals in the treatment of the diseases 

for which these minerals are used by the medical profession, but 
in my opinion the benefits derived from the drinking of these waters 
is not due alone to the minerals in the waters, but also to the climatic 
location of the springs, the regular routine of life that is followed 
in drinking the waters, and other such factors, although such 
mineral waters do have beneficial effects upon the diseases for which 
they are recommended by physicians and drank by patients. In 
order to ascertain the common meaning of the commodity term 
“lithia water” throughout the United States, I would ask a great 
many people what they understood to be the meaning of “lithia 
water”, although I do not think that a definition obtained in 
that way would be of much value. To ascertain the meaning of 
any commodity term in the English language I would resort to the 
English Dictionaries for their definitions of such terms. I have 
known of Buffalo Lithia Water for 25 or 30 years under that name, 
and understood it to be a natural spring water containing traces 
of lithium and other minerals. 

Arthur S. Levenhart deposed as follows: 

I have the degrees of Bachelor of Science and Master of Arts} 
from the State University of Kentucky, and the degree of Doctor of 
Medicine from Johns Hopkins University, and I am now professor 
of Pharmacology and Toxiology in the University of Wisconsin. 
The salts of lithium is used in medicine as a diuretic and uric acid 
solvent, and as an ant-acid. The United States Pharmacopoeia is 
the only standard work in the United States upon the purity and 
strength of the different medicines to be given in the treatment of 
the human body, but the National Formulary is used by soma 

63 pharmacists or druggists as authority upon these subjects. 
The dose of lithium given in the United States Pharmaco¬ 
poeia is 7-1/2 grains, which is repeated to the patient about three 
times a day. I have examined the analyses of the Buffalo Lithia 
Water offered in evidence in this case by the Government and by the 
claimants, which are substantially the same in the amounts of the 
different minerals or drugs found therein, and according to these 
analyses a patient would have to drink 397 barrels of Buffalo Lithia 
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Water to obtain a medical dose of lithium carbonate. The amount 
of lithium in this water would not give any diuretic or therapeutic 
effect upon a patient in the consumption of a reasonable amount of 
water daily. I never made any investigation as to the popular idea 
about lithia waters until I became interested in this case, and I 
can not state what is the general and ordinary meaning of the 
commodity term lithia water as it is understood throughout the 
United States, but from a physiological and scientific standpoint 
it seems to me just as a general proposition that the water to be 
called a lithia water should contain enough lithium to have when 
taken in a reasonable quantity a physiological effect which could be 
attributed to the lithia contained in the water. 

The claimants objected to so much of the foregoing evidence of 
the witness Levenhart, at the time it was offered, as attempts to 
state what is a lithia water, and as attempts to state that there is 
not enough lithium in the water seized to give the therapeutic effect 
of lithium, upon the following grounds, to-wit: 

First. Because there is no allegation in the libel that the water 
in question will not give the effect expected from the administration 
of lithium, and, further, because that question is utterly imma¬ 
terial. 

Second. Because the physiological or chemical definition 
64 of lithia water is immaterial and irrelevant to the issued 
joined in this cause. The sole inquiry in the case is as to 
whether or not the water is misbranded as the term lithia water is 
commonly understood in the English language throughout the 
United States. 

The Court overruled these objections and permitted the witness 
to testify as above stated, to which action of the Court the claim¬ 
ants excepted. 

On cross-examination Dr. Levenhart said: 

I have known for 25 or 30 years that the so-called natural lithia 
waters of the United States did not contain more than mere traces 
of lithium. Because of the other salts, chlorides and phosphates 
contained in Buffalo Water the whole water would have both a 
diuretic and therapeutic effect upon a patient when taken as pre¬ 
scribed upon the label on the bottles of Buffalo Lithia Water seized 
in this cause. I have known of Buffalo Lithia Water and that it was 
a natural mineral water which was being used or recommended by 
physicians and other- in the treatment of rheumatism, gout, stone in 
the kidneys and bladder, and such other diseases as are shown in the 
label, for 10 or 12 years. The United States Pharmacopeia, and so 
far as I know, no other authority on medicines gives any standard 
of strength for lithia water either natural or artificial. Neither the 
Pharmacopeia nor National Formulary mention lithia water at all. 
The term “mineral water” means any natural spring water contain¬ 
ing minerals which have a therapeutic effect upon the human sys¬ 
tem, no matter how feebly they are mineralized. By the phrase 
“therapeutic effect” as used in the medical profession is meant a 



36 


ROSA C. GOODE ET AL. V 


curative effect. A diuretic is a medicine or drug which tends to 
increase the discharge of urine. 

The amount of lithium in this water as show T n by the analyses, 
would not make the water any more effective as an uric acid sol¬ 
vent or diurectic, than if water contained no lithium, so far 

65 as it can be determined by any method of human observa¬ 
tion. I believe that if these compounds named in this hypo¬ 
thetical combination were present, that it would be impossible abso¬ 
lutely to tell thi 3 water, physiologically or chemically, from the 
natural water. This is on the supposition that this analysis is correct. 
The therapeutic effect would of necessity be the same. In my opin¬ 
ion as a pharmacologist and from that standpoint, this water from 
its analysis would not be entitled to be called lithia water. 

66 Dr. William Salant deposed as follows: 

I am chief of the Pharmacological Laboratory in the Bureau 
of Chemistry in the United States Department of Agriculture. I re¬ 
ceived the Decree of Doctor of Medicine from Columbia University, 
in New York, in 1899. I have devoted my attention to the study 
of the effect of drugs on animals, technically known as pharma¬ 
cology. Salts of lithium are usually used in the treatment of gouty 
diathesis and uric acid diathesis. I never made any investigations 
of lithia waters or their uses in the treatment of diseases. I have 
examined the different analyses of Buffalo Lithia Water made by the 
Government and the claimants and put in evidence in this cause, 
and the amount of lithium contained in this water is infinitesimal 
and would have no effect in the treatment of any of the diseases 
shown on the labels on the bottles. In saying that the amount of 
lithium in Buffalo Lithia Water would have no effect in the treat¬ 
ment of human diseases I am speaking of that amount of lithium 
as if it were taken in a distilled water by itself. 

The defendants objected to that part of the evidence of Dr. Salant 
stating that the amount of lithium in Buffalo Lithia Water would 
not of itself give any therapeutic effect because, first, there is no 
allegation in the libel upon which to base said evidence, and, sec¬ 
ond because the question as to whether or not the lithium in the 
water will give a therapeutic effect is immaterial and irrelevant to 
the issues joined in this cause. 

The Court overruled said objections and admitted said testimony 
as evidence in this cause, to which action of the court the claimants 
preserved an exception. 

On cross-examination Dr. Salant said: 

I will not say whether or not Buffalo Lithia Water taken as a 
whole and in the doses recommended on the label would give the 
therapeutic effect expected from the administration of lithium 

67 salts. I am not willing at present to commit myself either 
way. 

Dr. Sterling Ruffin deposed as follows: • 

I hold the degree of Doctor of Medicines, and am Professor of 
Medicines, in George Washington University Medical School, and 
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am Physician in Chief to the George Washington University Hospi¬ 
tal, Washington, D. C. The salts of lithium are administered in cer¬ 
tain diseases, among them gout and lithemia, and is used to some ex¬ 
tent as an ant-acid. A day’s dosage to the average person is about 
30 grains divided into doses of from 5 to 10 grains each. I have 
examined the analyses made of the Buffalo Lithia Water which has 
been filed in this case, and the amount of lithium shown to exist 
in Buffalo Lithia Water by these analyses could not possibly exert 
any effect, or add to the diuretic effect of the natural water, because 
to get 5 grains of lithium it would take several hogsheads of the 
water. Several years ago, when I was a younger man, I occasionally 
recommended Buffalo Lithia Water to my patients because I did not 
know any better. I never thought that this water had enough lithia 
in it to do any good as lithia, but the water itself is diuretic like 
any other water, and you can often get patients to drink more water 
out of a bottle than you can out of a tap. Within the last 30 days 
the United States Department of Agriculture furnished me some 
Buffalo Lithia Water with which I made experiments upon a few 
patients by giving them this water and ordinary tap water. The 
output of urine was not increased by the Buffalo Lithia Water, nor 
was the output of uric acid. Lithia water from a common sense 
view should contain enough lithia to produce some lithia effect. 
From a scientific standpoint the water in question is not entitled to 
be called a lithia water. 

The claimants objected to that part of the evidence of 
68 Dr. Ruffin stating that the amount of lithium in Buffalo 
Lithia Water would not give any therapeutic effect, and that 
this water would not be entitled to be called a lithia water, because, 

First. There is no allegation in the libel that the lithia in the 
water in question will not give the therapeutic effect of lithium, and, 
further, because that question is utterly immaterial. 

Second. Because the scientific or common sense definition of 
lithia water is immaterial. The sole inquiry in this case being as to 
whether or not the water is misbranded as the words used on the label 
are commonly understood in the English language throughout the 
United States. 

The Court overruled said objections and admitted said testimony 
as evidence in this cause, to which action of the court the claimants 
preserved an exception. 

On cross-examination Dr. Ruffin said: 

The experiments that I made with Buffalo Lithia Water were 
made with water furnished me by the United States Department of 
Agriculture within the last month. I administered the water to 
three patients, one of whom was a typhoid fever convalescent, one 
had heart disease, and one had gall stones. I used about three pints 
of the water in these experiments. I have never made any investiga¬ 
tion ot ascertain what is the general understanding of the meaning 
of the term “‘lithia water” throughout the United States. When I 
undertake to give a definition of lithia water it is from my own 
scientific and common-sense view of the matter. To get the correct 
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general meaning of the commodity term “lithia water” through¬ 
out the United States, if it has any definite meaning, I would go to 
the ordinary English dictionaries and works that treat of these sub¬ 
jects as one good source. I have known of Buffalo Lithia Water for 
25 or 30 years, and that it is a mineral water coming from 

69 Buffalo Lithia Springs in Mecklenburg County, Virginia. It 
has been gem-ally known that this water only contained 

traces of lithium, and during all these years it has been recom¬ 
mended by sellers and used by patients in the treatment of the dis¬ 
eases of rheumatism, gout, and such other diseases coming within 
the class known as uric acid diathesis. 

Dr. Charles W. Edmunds denoted and said: 

I have the degrees of Bachelor of Arts and Doctor of Medicine 
from the University of Michigan, and am pharmacologist in the de¬ 
partment of medicine and surgery in the University of Michigan. 
Lithium is used in the practice of medicine mainly with the idea 
of its having a solvent action upon uric acid, and also as a diuretic. 
It is only used in the form of salts, and an average dose is from 5 to 
7 V 2 grains. The amount of lithium shown to exist in Buffalo Lithia 
Water by the several analyses of said water which have been filed in 
this cause would not add anything to its therapeutic effect, or from a 
practical standpoint to the effect of the other salts which are shown 
to exist in the water. From a pharmacological standpoint I do not 
think this water should be called a lithia water. Many physicians 
believe in the efficacy of these natural lithia waters in America in 
the treatment of the different diseases for which they are prescribed, 
but the beneficial effects are derived, in my opinion, as much from 
the quantity of the water consumed as from the minerals which the 
water contains. 

The claimants objected to that part of the evidence of Dr. Ed¬ 
munds which states that the amount of lithium in Buffalo Lithia 
Water would not give a therapeutic effect, and that in his opinion 
as a pharmacologist the water would not be entitled to be called lithia 
water because, 

First. There is no allegation in the libel that the lithia in the 
water in question will not give the therapeutic effect of lith- 

70 ium, and, further, because that question is utterly imma¬ 
terial. 

Second, because the scientific meaning of lithia water is imma¬ 
terial and irrelevant to the issues joined in this case. 

The Court overruled said objections and admitted said evidence, 
to which action of the Court the claimants excepted. 

On cross-examination Dr. Edmunds said: 

I have known of Buffalo lithia Water for 5 or 8 years, and knew 
that it was a natural mineral water containing mere traces of lithium 
which was being recommended and used in the treatment of the 
diseases shown in the label. The natural waters in America which 
are known as lithia waters all contain mere traces of lithium, and this 
fact is well known to the profession. Many physicians believe in the 
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efficacy of these waters in the treatment of the different diseases for 
which they are recommended. There is no doubt at all but that 
they do get improvement, and you can find references to that in 
literature, and perhaps the general opinion is that people are gen¬ 
erally improved by taking these waters. These people are benefited, 
I have no doubt in many cases. These springs are attended and the 
waters which they produce are drunk because of the reputation that 
the different springs have for giving relief in <the treatment of the 
different diseases for which they are recommended. These waters 
which have been sold for many years under names that are a com¬ 
bination with the word lithia and the place of the spring’s location 
in America have a good reputation for the treatment of the vari¬ 
ous diseases of the uric acid diathesis. The leaders of the medical 
profession in the past few years understand that there are only 
traces of lithium in these waters. That explains the reference in 
the literature to these waters as “lithia waters” in quotation 

71 marks or “so-called lithia waters”. 

On re-examination of Dr. Edmunds states that Dr. Osier 
in his practice of medicine under the article “Treatment of Gout” 
and in speaking of “mineral waters” said: 

“All forms may be said to be beneficial in gout, as the main ele¬ 
ment is the water, and the ingredients are usually indifferent. 
Much of the humbuggery in the profession still lingers about min¬ 
eral waters, more particularly about the so-called lithia waters.” 

That Dr. Tyson in his “Practice of Medicine” says: 

“Most of the native waters which have been employed and highly 
vaunted by the owners are of a kind known as negative waters, that 
is, they have no mineral ingredients in any quantity to justify the 
classification in any of the four principal varieties of mineral waters, 
alkaline, saline, purgative or sulphurous, or on which to base any 
therapeutic results except their dilutent effect.” 

That S'trumpell, in his Textbook of Medicine under the heading 
of “Gout-Treatment”, says: 

“Waters which contain lithium have been strongly recommended. 
The natural springs of this sort * * * contain comparatively 

insignificant amounts of lithium, and it might be better to use the 
artificial lithium waters, such as are made at Struve and Ewich.” 

That another text book, the “Practice of Medicine”, by H. C. 
Wood and R. H. Fitz, makes this statement: 

“Salts of lithium and potassium which may be given in the form 
of natural medicinal waters, which are, however, generally of such 
feeble constitution that they must almost universally be arti- 

72 ficially reinforced. Moreover, these mineral waters have no cur¬ 
ative properties other than those of similar preparations, their 

apparent superiority resting chiefly upon the large amount of water 
which is taken with them, so the expense can be spared and as good 
results had bv the use of artificial alkaline waters, made of such 
strength that the patient should take at least a quart a day.” 
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T)t Edmunds, on recross-examination, said. 

United States which are known as lithia waters, are 

diseases, such as those wate * f th spr i n gs, and not from 

taken largely because ofthe JX and even physicians know 

^*SS^todMSSJS2Sirf„.i JJm.r .1 

Dr. Hokatio C Wood Jr deposed^follows: ^ of pennsyl . 

16 1 am second vice-president on the committee on the 
vama m 1&96 1 .ami » pharmacopoeia, and one of the editors 

revision of the Unitea _ i , f text book on 


d Act of 1906. The salts of lithium are used as a diuretic, 
.n The alkaline salts of lithium are used as ant-acids. A dos 
3 of lithium salts is from 5 to 15 or 20 grains administered 

i iimpe dav I have made no particular study of lithia or 
several times a d y. , . i t b e weneral and ordinary mean- 

mineral waters, and I do not know tne^e ^ amount of ‘ litbium 

shown toexist'in'Bu^alo Lithia Water by the analyses which have 

been filed in ^ 

the treatment o is y t j lat this water should 

pharmacologist and a phys there - no 1Hhium in it f r0 m a 

not be cal e ® . There is a matter of some difference of opin- 

practical standpoint There is ^ lithiumj but per . 

sonallv 1 think the potassium is more actively diuretic than lithium 
butVam perfectly free to say that there are others who hold the 

contrary view. 

Th.a-rfs ssrfffi 

WlU< lrl wive no effect in the treatment of diseases, and that in his 
ophiion as a pharmacologist and physician the water would not be 

“gg KHSw that the lithia in the 

as evidence in this cause, to which action of the Court the claimants 
reserved an exception. 
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Dr. Lyman F. Kebler deposed and said: 

I am Chief of the Drug Division of the Bureau of Chemistry, Depart¬ 
ment of Agriculture, which is a division in the Bureau that has 

74 for its object the study of the drugs upon the market both as to 
quality, quantity, purity, and the claims and representations 

made upon the package relative to their therapeutic effect and other¬ 
wise. I am a graduate of the University of Michigan School of 
Pharmacy, and the George Washington Medical School, and a reg¬ 
istered pharmacist in the District of Columbia, and have been con¬ 
nected with the Department of Agriculture for 10 years. I am 
familiar with the salts of lithium as they are used in the treatment 
of diseases, and I have become familiar with the use of lithia water 
by observing the advertising literature relative to these products for 
a great many years, probably ten or twelve years. I do not claim 
to be qualified as an expert on the medicinal effects of lithia waters. 
The salts of lithium are usually employed for their diuretic effects 
and as ant-acids. The diseases are vaguely put down as rheumatism, 
gout, etc. So far as these waters are concerned they are used for 
everything—that is, judged from the statement put upon the pack¬ 
ages, but the principal functions of lithium salts is an ant-acid and 
diuretic. Potassium is used for the same purposes for which lithium 
salts are used and has the same effect. The amount of lithium 
shown in the analyses of the Buffalo Lithia Water that have been 
filed in this cause would have no effect in the treatment of diesase, 
and I do not see how it is possible for it to add any effect to the 
natural water, and I do not think that the amount of lithium in 
this water would add anything to the effect of the potassium and 
other salts that are found in the water. The sodium sulphate and 
magnesium sulphate found in this water have the same properties 
as lithium and are used for the same purposes, but one does not 
augment the other. I can not say whether or not any of the other 
salts contained in Buffalo Lithia Water w r ould counteract the effect of 
lithium provided there was a sufficient amount of lithium 

75 there to give any effect at all. From a medical standpoint I 
do not consider that Buffalo Lithia Water is entitled to be 

called a lithia water, because a medical man in giving a product 
expects to call it by a name which imparts to that product its pre¬ 
ponderating effect. We have an F. I. D. from the Department of 
Agriculture on that point which covers the situation quite well, and 
brings out the idea that I have expressed. 

The defendants objected to that part of the evidence of Dr. Keb¬ 
ler which states that the amount of lithium in Buffalo Lithia Water 
ould not give any effect, and that in his opinion from a medical 
standpoint the water would not be entitled to be called a lithia water, 
because, 

First, there is no allegation in the libel that the lithia in the water 
in question will not give the therapeutic effect expected from lithium, 
and, further, because that question is utterly immaterial, and 

Second, because the scientific meaning of lithia water is imma¬ 
terial and irrelevant to the issues joined in this case. 

6—2789a 





42 


ROSA C. GOODE ET AL. VS. 


The Court overruled said objections and admitted said testimony 
as evidence in this cause, to which action of the Court the claimants 
reserved an exception. 

On cross-examination Dr. Kebler stated: 

Different medicines which when taken separately would give the 
same results, are often taken together in the treatment of diseases, 
and are used more beneficially in that way. The ordinary lithium 
tablet is given in water, that is about as good a way to give it as any 
and whether it does very much good I have serious doubts—even 
given in that way. According to my idea, so far as the lithium in 
this water is concerned, the less of that drug that this water contains 
the better the water is. Lithium given in the tablet form in these 
strong doses will often do serious injury to a weak person’s stom¬ 
ach. 

76 Dr. Francis F. Morgan deposed as follows: 

I am employed as a medical chemical analyst in the United 
States Department of Agriculture. I have the degrees of A. B. from 
Harvard and M. D. from the College of Physicians and Surgeons of 
New' York. I was engaged in the active practice of medicine in 
Washington City 14 years before I entered the Department of Agri¬ 
culture, where I have been ever since. I am not particularly famil¬ 
iar w T ith the uses of lithium salts as they are used by the profession, 
for my w'ork has not been along the line of lithia. I have become 
familiar with the use of lithia waters in the same w r ay that I have 
become familiar w T ith the use of lithium salts, but have made no 
study of them. Lithium salts are employed medicinally as antr 
acids, and chiefly as ant-acids. They are said to be diuretic, that is 
to increase the flow of urine—The amount of lithium shown in the 
analyses of Buffalo Lithia Water that have been filed in this case 
would not have any effect either as an ant-acid or as a diuretic, and 
would not affect the action of the other salts contained in the water 
as shown by these analyses. This water is in my professional opin¬ 
ion not entiiled to be called lithia w T ater. 

The defendants objected to that part of the evidence of Dr. Morgan 
which states that the amount of lithium in Buffalo Lithia Water 
would not give any effect, and that in his opinion from his profes¬ 
sional standpoint the water would not be entitled to be called a lithia 
water, because, 

First. There is no allegation in the Libel that the lithia in the 
water in question will not give the therapeutic effect of lithium, and, 
further, because that question is utterly immaterial, and 

Second. Because the scientific meaning of lithia water is imma¬ 
terial and irrelevant to the issues joined in this cause. 

The Court overruled these objections and admitted said 

77 testimony as evidence in this cause, to which action of the 
court the claimants preserved an exception. 

On cross-examination the witness said: 

I have had no experience in prescribing natural mineral waters 
to patients except just the experience of prescribing for them occa- 
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sionally in private practice. I have prescribed—I do not know that 
I can recollect any particular waters. I prescribed Apollinaris 
waters and other mineral waters generally. I do not know just what 
ones. I don’t know that Apollinaris water is called lithia water or 
mineral water. I have known Buffalo Lithia Water under that 
name of 20 or 25 years, and that it was prescribed for uric acid trou¬ 
bles. I know nothing about Buffalo Lithia Water except that I 
have always heard of it by that name and that is was used for these 
troubles. 

Dr. Samuel S. Adams deposed as follows: 

I am A. B. and A. M. from the University of West Virginia, and 
M. D. from Georgetown University. I am professor of the Theory 
and Practice of Medicines on the Diseases of Children in George¬ 
town University, and one of the attending physicians and chief of 
the staff at the Children’s Hospital in this City. Salts of lithium are 
used as a supposed solvent of uric acid and as a diuretic. Water it¬ 
self is one of the best diuretics that we have. I have examined the 
• analyses of Buffalo Lithia Water that have been introduced in evi¬ 
dence in this cause, and I would not expect any effect from the 
lithium that these analyses show that this water contains, either by 
itself or in connection with the other drugs which the water con¬ 
tains. From 5 to 7-1/2 grains of lithium administered 3 times a 
day, is about the average daily dosage. Speaking as a physician, 
and from a medical standpoint my idea of any medicated 
78 water is that it contains a sufficient amount of the drug to 
attain by its administration a definite therapeutic effect. 
From a medical standpoint a water to be entitled to be called “lithia 
water” or any other kind of water after the name of one of its 
constituents, should have enough of lithia or the other drug by which 
it is named to give the doses of such medicines that will be adminis¬ 
tered by physicians each day by the drinking of 6 or 7 glasses of the 
water. From a medical standpoint, no water is entitled to be called 
a lithia water that does not contain a daily dosage of lithium in the 
amount of water that a patient would drink in a day. 

The defendants objected to that part of the evidence of Dr. Adams 
which states that the amount of lithia in Buffalo Lithia Water would 
give no diuretic effect, and that in his opinion as a physician the 
water would not be entitled to be called a lithia water, because, 

First. There is no allegation in the libel that the lithia in the 
water in question will not give the therapeutic effect of lithium, and, 
further, because that question is utterly immaterial, and 

Second. Because the scientific or medical meaning of lithia water 
is immaterial and irrelevant to the issues joined in this cause. 

The Court overruled said objections and admitted said testimony 
as evidence in this cause, to which action of the court the claimants 
preserved an exception. 

On cross-examination Dr. Adams stated: 

The natural mineral waters in the United States which are known 
as lithia waters, and have been so known for from 40 to 50 years, 
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contain mere traces of lithium and have been used in the treatment 
of gout, rheumatism, gravel in the kidneys and bladder, and 

79 such like troubles. The only two such waters that I can now 
remember are the Londonderry Lithia Water and the Buffalo 

Lithia Water, but there are others. Buffalo Lithia Water has been 
widely known for 30 or 40 years to be a natural mineral water which 
is produced by the Buffalo Lithia Springs, at Buffalo Lithia Springs, 
Virginia, and has been drank and used for the treatment of the dis¬ 
eases named on the label, and these facts are commonly known to 
both the doctors and the consumers of this water. When they buy 
Buffalo Lithia Water with this label on it, they know or believe that 
they are getting this particular water from those particular springs. 
The effect of lithium could be obtained by using 1/10 of a grain of 
lithium salts, but that is getting down to a very small dose, and I do 
not know at what quantity of lithium to draw the line in stating 
what amount of lithium it would take to produce its effect. There 
is no book or authority of any kind that fixes any standard of 
strength for lithia water. The therapeutic effect expected from the 
drinking of natural mineral waters, such as these waters, is ex- • 
pected to be obtained from the whole water. 

Dr. Samuel L. Hilton deposed as follows: 

I have the degree of Pharmacy from the College of Pharmacy in 
Washington, D. C. I am a member of the District of Columbia 
Board of Pharmacy and one of the officers of the United States Phar¬ 
macopoeia Convention. I have been engaged in the retail drug 
business in Washington City since 1884 and I think I have become 
familiar in mv business with the term “lithia water” and what the 
consuming public expected to get in buying the w T ell known mineral 
waters that are sold as lithia waters on the market. I would state 
that lithia water is a water from a natural source containing a reason¬ 
able amount of that particular salt in suspension, so that a person in 
buying would expect to obtain the effect from an average quantity 
of that particular salts. A dose of lithium carbonate is 7M> 

80 grains. 

The defendants objected to that part of Dr. Hilton’s testi¬ 
mony which undertakes to state what is a lithia water or what 
the public would expect to get in buying the natural lithia waters 
on the market, because 

First. He does not undertake to give the general English mean¬ 
ing of the commodity term “lithia water” as it is understood 
throughout the United States, but attempts to give his understand¬ 
ing as a druggist of the meaning of the commodity term lithia water, 
and what he thinks the local consuming public in Washington 
City would expect to get in buying this water, and this definition 
is technical, local, and irrelevant to the issues joined in this case. 

Second. Because he does not qualify as an expert upon mineral 
waters or lithia waters, and does not claim to know the meaning 
of the commodity term lithia water throughout the United States, 
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and therefore his evidence is incompetent and irrelevant to the 
issues joined in this case. 

The Court overruled these objections and admitted the testi¬ 
mony. to which action of the Court the defendants excepted. 

On cross-examination Dr. Hilton, in replying to questions pro¬ 
pounded to him by the counsel for the intervenors, said: 

Q. You say that you run a drug store? A. Yes. 

Q. Are you the prescription man in the store? A. I am one 
of them. I am a member of the firm. I have been located in our 
present location since 1889. 

Q. Give me the name of one of the most prominent physicians 
that sends prescriptions to your store? A. I could give you a 

81 great number — such physicians. I have quite a number of 
prescriptions from Dr. Adams, who is in the audience. 

Q. Suppose Dr. Adams would give me a prescription for a pint 
of lithia water” and I would present it to you, what would you 
give me? A. I think if Dr. Adams wanted a pint of lithia water he 
would specify what particular lithia water he wanted If he did 
not I would probably telephone him and ask him. 

Q. What do vou mean by “specify what particular lithia water 
he wanted”? A. Some particular brand of lithia water that was 
on the market. 

Q. Then Londonderry or Buffalo Lithia water? A. I could not 
say what he would specify. 

Q. What are the well known brands that are used throughout 
the United States? A. There are Buffalo Lithia Water; Geneva 
Lithia Water; Londonderry Lithia Water. 

Q. So that if the doctor just gave me a prescription for a pint 
of lithia water and I brought it down and handed it to you, and 
you were to aive me one of these natural mineral waters that are 
known as lithia waters-A. I would not do that unless he spe¬ 

cified what he wanted. I am frank to admit I could not inter¬ 
pret any such order. 

Q. It would not mean anything to you, would it? A. It would 
not mean anything to me in that way. 

Q. Suppose he would give me a prescription for one pint of 
Buffalo Lithia Water, what would you give me? A. I would give 
you a bottle instead of breaking a bottle. 

82 Q. A bottle of what? A. Of what we have previouslv sold 
as Buffalo Lithia Water. 

Q. How long have you known of Buffalo Lithia Water? A. Ever 
since I have been in the drug business? 

• Q. And that has been since when? A. Since 1884. 

Q. You have known that it was that particular brand of lithia 
water that is obtained from a spring situated at Buffalo Lithia 
Springs, have you not? A. I knew it came from a certain particu¬ 
lar place in the State of Virginia, a certain particular county. It is 
only recently I have learned that there was such a spring as Buffalo 
Lithia Spring. 
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Q. But you knew it was a particular mineral water coming from 
a particular spring in Virginia? A. I did. 

Q. And well known to the public at large for 40 or 50 years by 
the name of Buffalo Lithia Water? A. Since 1884 I can say 1 did. 

Q. You have known all these years, and the public at large have 
known, that this particular water, known by the name of Buffalo 
Lithia Water, has been used in the treatment of the group of dis- 
seases generally described as the uric acid diathesis? A. I pre¬ 
sume that is what it was used for. 

Q. Well, that is what the public understood it was used for, and 
what they have been taking it for, have they not? A. I pre¬ 
sume so. 

Q. From all this it appears—and I ask you if it is not true— 
that the words lithia water, outside of the fact that it indicates the 
waters from these several springs throughout the United 

83 States which are taken for the treatment of diseases of 
the uric acid diathesis, has certainly no meaning whatr 

ever—just the words lithia water? A. I cannot agree with you 
there. 

Q,. Well, what does it mean? If I brought you such a pre¬ 
scription? A. To begin with, you have not stated how a pre¬ 
scription of that particular character would be written. No phy¬ 
sician would prescribe for a pint of lithia water. 

Q. Why would he not? A. Because he would specify one bot¬ 
tle, and he would specify the particular kind. 

Q. What do you mean by the particular kind? A. The par¬ 
ticular brand. 

Q. And by the particular brand what do you mean? A. Some¬ 
thing that is generally known by that brand or name on the market. 

Q. So that there is no standard of strength fixed by any au¬ 
thorized authority or book for either an artificial or a natural lithia 
water in America, is there? A. I have to differ with you there. 

Q. Where is that standard of strength found? A. In the last 
edition of the Century Dictionary, I think you will find it. 

Q. What does it say there? A. It says that lithia water is a 
natural water obtained from springs in the United States, con¬ 
taining a considerable amount of lithia salts. 

Q. That considerable amount of lithia is in the relative sense 
there, is it not? A. I cannot answer that; I can give you my 
view in regard to that. 

84 Q. Suppose a doctor would give me a prescription to 
obtain a lithia water containing a considerable amount of 

lithium salts. What would you give me? A. There is not a nat¬ 
ural water on the market, I think, that conforms with that require¬ 
ment. 

Q. There is not? A. I do not think so. 

Q. So that there is not a natural mineral water in America 
that under your definition of it is a lithia water? A. I do not 
think there is. 

Q. Although you admit that these various waters all over Amer- 
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ica are known generally as lithia waters? A. They are usually 
advertised as such. 

Q. They are known to consumers and purchasers as lithia wa¬ 
ters, are they not? A. They are advertised as such; and whether 
the consumer or purchaser has been fooled or not is not for me 
to say. Personally I believe they have been. 

, T. h ? t is not Pertinent to the question, Doctor. They know 
that lithia water means one of the waters obtained from these 
springs that you have been calling under the different names of 
the waters from the different springs of the United States. A. I 
have answered that already. I presume so. I do not know their 
opinion in regard to that except those I have talked with. 

Q. You knevv it yourself? A. That is a different question. 

Q. Well, you did know it yourself. A. I think I have 
on answered that question. 

a a i • It wil1 not do y° u al »y harm to say you did or did not. 
A. My opinion was stated I think very clearly, that it must con- 
tain a considerable portion of lithium salts. 

Q. I am not asking for that opinion, and you seem to get back 
to it with a good deal of persistency. What I want to get at is this • 
lou knew these particular waters, what they were and where they 
came from. A. I know that there are particular waters of that 
character on the market, that none of them contains anv large 
amount of lithia salts, and for that reason, when my opimon has 
been requested by my customers I so advise them. 

Q. Why do you refuse to answer whether or not you knew in 
selling these waters they were particular waters from these partic¬ 
ular springs generally known as lithia waters-? A. In regard to 
that I can only stat^-and I am not trying to avoid an answer— 
that 1 have simply ordered these waters through the regular source 
and I presume that they have come from that source, where thev 
purported to come from. As a matter of fact, knowing that they 
came from that source—that is something I could not testify to 

a rpu * Ur mfor ™ tlon was that they came from that source? 
A. lhat was my information, and I presumed they did. I ordered 
them in the regular course of trade. 

Q. And you sold them to the people in the course of trade be¬ 
cause they were that particular water? A. I sold them, not because 
i wanted to but because the people wanted them.” 

86 re-examination by the Government Dr. Hilton said- 

i • , \ - Up to the tlme y° ur attention was called to the actual 

analysis of this water, you had no other knowledge of what it con¬ 
tained, aside from the advertisement of the Buffalo Lithia Water 
Company had you? A. Absolutely none. 

.uSJ? Uring how man y >’ ears of experience did vou assume 
that the water contained an appreciable amount of lithium? A I 

should say until after the enactment of the Food and Dru«s Act. 

wr . A* you rec ? l ! ect the advertisements of the Buffalo Lithia" 
Water Company which were sent out with the water which you used 
in the first years of your experience? A. I recollect very distinctly 
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that upon opening a case containing 12 half gallon bottles there 
were a number of pamphlets in that case presumably put there 

for the purpose of distribution. ... , 

Q Do vou remember how much lithia those pamphlets showed 

was contained in the water? A. My memory is very indistinct upon 
that particular point. I remember it showed it contained some 
lithiaf I would not like, however, to state the exact amount that 
was given at that time.” 


Dr. Lewis Flemer deposed and said: XT , , 17 . , 

I am a druggist at 7th and Maryland Avenue Northeast, \V ash- 
ington, D. C., and have been engaged in the drug business at this 
place since 1879. The only degree 1 hold is that of Doctor of Phar¬ 
macy, and mv experience has been that of an active druggist in 
Washington City. Last year I was 1 resident of the local 
87 branch of the American Pharmaceutical Association. 1^ am 
familiar with the meaning of the term lithia water in 
mv drug business, which means, as we understand it, or as I under¬ 
stand it, a natural water containing lithia in some form, usually a 
carbonate—sufficient lithia to make it a remedial agent. We class 
lithia water among the medicinal waters, because the sellers claim 
that it has medicinal properties. The Government asked the wit¬ 
ness the following questions and he made the following replies 

^"“Q. Have you then become familiar with the term as it is under¬ 
stood bv the consuming public? A. Aes sir, I think so. 

O. Will vou state what the term lithia water is generally under¬ 
stood to mean by the consuming public? A. As to its medicinal 
action you mean? Well, we understand that it is given to remove 
uric acid either in its various locations in the body as uric acid, or 
in combination with alkali, and it is supposed especially the car¬ 
bonate of lithia, to form a soluble salt with the uric acid, and in 
that way eliminate .it from the system. That is our understanding 
from a pharmaseutical standpoint. . 

Q Yes, but I am getting at the understanding of the general 
public as consumers of lithia water? A. Ihey take it for those 
numoses as I understand, solely to remove uric acid, or to cure 
rheumatism, which is a phase of that condition as I understand it. 

Q. And to remove those troubles through the use of what salt 

nr dru<*? A. The lithia.” „ , . . 

The^defendants excepted to all of that part of the testimony of 
Dr Flemer which undertakes to state what is a lithia water, or 
what it contains and what he understands it is taken for, 


88 * C He attempts to give a mere local and technical 

meaning of the term “lithia water” as it is understood in the City 
of Washington from a pharmaceutical standpoint, which definition 

is immaterial and irrelevant, and A A . , 

Second. Because the witness does not qualify by stating or show¬ 
ing that he knows the general meaning of the commodity term 
lithia water throughout the United States, and does not show that 
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he is an expert upon these questions, or that he knows the general 
meaning of “lithia water” throughout the United States. 

The Court overruled these objections and admitted the evidence, 
to which action of the Court the claimants preserved an exception. 

On cross-examination Dr. Flemer said: 

u If you had brought me a prescription for one-half gallon of 
“lithia water” two years ago I would have given you Buffalo Lithia 
Water in oreference to all others, but the Government stopped the 
sale of Buffalo Lithia. W ater and all other natural lithia w r aters in 
the District of Columbia when this suit was brought. 1 could not 
undertake to fill a prescription for “lithia water” except bv giving 
you one of the natural lithia waters that are being sold "on the 
market. There is no standard of strength for lithia water. Each 
particular brand of these waters is known generally to flow from 
a particular spring in the United States, and to be used in the treat¬ 
ment of gout, rheumatism and such like diseases. I have known 
Buffalo Lithia W ater for at least 20 years. It has been sold under 
the label Buffalo Lithia W^ater for that length of time, and it is and 
has been well known to the public for more than 20 years as that 
particular natural spring water coming from the Buffalo Lithia 
Springs in Mecklenburg County, Virginia. 

89 Dr. W. S. Richardson deposed and said: 

I am a member of the College of Pharmacy and have been 
connected with the National Association of Retail Druggists and 
Chairman of their Legislative Committee, and also chairman of the 
legislative committee of the American Pharmaceutical Association. 

I have been a druggist in the City of Washington since 1885. I 
think from my experience as a druggist I have become familiar 
with the meaning of the term “lithia water” as it is known to my 
trade, or in the drug business in Washington. From this stand¬ 
point I say that lithia water is a water containing lithium salts in 
such quantities that in drinking a reasonable amount a person 
would get an average dose of lithium. I think the public under¬ 
stands the term ‘ lithia water” to mean that it contains enough 
lithium salts to have medicinal properties. 

The defendants objected to that part of the testimony of Dr. 
Richardson in which he undertakes to state the meaning of the 
term lithia water, because, 

First. He shows that he is giving the technical druggist’s defini¬ 
tion, and as the term is understood locally in the City of Washing¬ 
ton, and does not show that he knows the general meaning of the 
term lithia water throughout the United States, and 

Second. Because he undertakes to give a technical and local 
meaning to the word lithia water as contra-distinguished from its 
general or commonly understood meaning in the English language 
throughout the United States. & s 

The Court overruled said objections and admitted said testimony 
as evidence in this cause, to which action of the Court the claim- 
ants preserved an exception. 

7—2789a 
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On cross-examination Dr. Richardson said: . 

I do not know any authority that fixes the standard of strength 
for lithia water except what I have seen in a dictionary in 

90 the last few days. My attention was called in connection 
with this case to a definition in the Century Dictionary of 

lithia water. We were discussing this case. 1 can’t remember 
who I was discussing it with. I can’t remember who called my at¬ 
tention to this definition. Yes, the definition that I refer to in the 
Century Dictionary is as follows, to-wit: 

“Lithia water is a mineral water containing a considerable por¬ 
tion of lithium salts found in natural springs in the United States. 
The name is also applied to artificial waters of similar constitution.” 

“Q. What is a considerable portion of lithium when found in nat¬ 
ural waters? A. What has been found in natural waters? 

Q. Yes. It is a very small portion that has been found in nat¬ 
ural waters. 

Q. It is a mere trace when found in natural waters is it not? A. 
It is my recollection that it is one of the smallest of the constituents 
found in many so-called lithia waters.” 

I think I have a right to assume that lithia water ought to contain 
a dose of lithium salts—that it ought to contain three doses of TV 2 
grains in the amount of water that you would drink in 24 hours. I 
advise my clients to take lithium tablets instead of the natural lithia 
waters, because they would get more lithium salts. Natural min¬ 
eral waters containing traces of lithium salts have been sold under 
a name which is a combination of the word “lithia” with the place 
of the location of the spring throughout the United States for the 
last 30 or 40 years as lithia waters. The public have bought these 
waters as coming from said springs. If a doctor should send a 
patient to my store with a prescription for half a gallon of 

91 “lithia water” I would call him up and ask him what one he 
preferred—what of these lithia waters he preferred if he did 

not specify the name. I would give him one of these natural lithia 
waters. I would not think of mixing up an artificial lithia water. 
I would not attempt to make any lithia water under a prescription. 
There is no standard of strength for the preparation of artificial lithia 
water, and there is no standard of strength for the natural mineral 
waters which are called lithia waters in the United States. 

Dr. W. W. Skinner being recalled for further examination by 
the Government stated that the references in the medical literature 
to the commodity term “lithia water” to which he referred in his 
examination in chief are as follow's, to-wit: 

That Osier’s Practice of Medicine, published in the year 1910, 
states: 

“Mineral Waters.—All forms may be said to be beneficial in 
gout, as the main element is the water, and the ingredients are usu¬ 
ally indifferent. Much of the humbuggery in the profession still 
lingers about mineral waters, more particularly about the so-called 
lithia waters.” 
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That Hare’s book entitled “Modem Treatment”, published in 
1910, states: 

“We do not recognize as lithia waters, however, those contain¬ 
ing less than half a grain per gallon, or as sulphur waters those 
containing only the faintest trace of hydrogen sulphide. The 
United States Government, through its Geological Survey, is trying 
to determine the proper classification and the real analysis of the 
waters of the United States, which are of commercial importance. 
Wide discrepancies are commonly found between the advertised and 
historic analyses and those determined by the Government 

92 chemists in their laboratories. In due time we may see 
American mineral waters properly labeled, just as we are 

beginning to see American wines, drugs, and foods bearing their 
correct names and ingredients. Most of the popular lithia waters 
depend chiefly upon their ability to dissolve effete materials, and 
very little upon the lithia, which is often present in very small 
amount.” 

That J. K. Crook in “Mineral Waters of the United States”, pub¬ 
lished in 1899, states as follows: 

“Carbonate of Lithium.—These salts are found in a considerable 
number of our mineral waters in various proportions. Some of 
those most extensively advertised contain less than half a grain to 
the gallon and may be regarded as practically inert so far as this 
substance goes.” 

That Dr. Samuel Potter in his work on “Materia Medica, Phar¬ 
macy & Therapeutics”, published in 1910, says: 

“Many mineral waters contain small quantities of the carbonate 
varying from a mere trace to a grain (0.06) to a pint, an amount 
so minute as to be practically inert in comparison with the much 
greater quantities of potassium and sodium salts in the same 
waters.” 

That Stevens in his “Manual of Therapeutics”, published in 1899, 
says: 

“There are many natural lithia waters in the market, but the 
amount of the metal which they contain is so small that the good 
effects attributed to them are no doubt due to the increased diuresis 
which the water itself produces.” 

That “The National Dispensatory” by Alfred Stille and 

93 John M. Maisch, says: 

“Of late years sundry mineral waters have been vaunted 
as efficacious in these affections (gout and calculous diseases), be¬ 
cause they contain from 6/10000 grain to one grain in a pint of the 
spring water. Such pretensions tend to bring the art of thea- 
peutics into discredit” 

That Henry Leffman, M. D., Pathological Chemist to the Jeffer¬ 
son Medical College Hospital, Philadelphia, in an article written 
for the Monthly Cyclopedia & Medical Bulletin published in 1910, 
said: 

“The conclusion of the matter seems to me to be that it is doubt¬ 
ful if even lithium carbonate is of any real value in the treatment 
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of lithiasis, and if so, it cannot be introduced by the use of the com¬ 
mercial lithia waters.” 

That S. 0. L. Potter in his work on “Therapeutics, Materia Med- 
ica and Pharmacy” says: 

“Many mineral waters contain small quantities of the carbonate, 
varying from a mere trace to grain 0.01 in a pint, an amount so 
minute as to be practically inert in comparison with the much 
greater quantities of potassium and sodium salts in the same 
waters.” 

iNational Dispensatory, Stille, Maisch Caspart (1894) gives the 
following definition: 

“Liquor Lithiae Effervescens Br.—Effervescing Solution of Lithia. 

“Aqua Utilise effervescent—Lithia-water, E. Aeu de lithine, Fr.; 
Lithian-Wasser, G. 

“Preparation—Take of Lithium Carbonate 10 grains: Water one 
pint. 

That the following abstracts are taken from Modern 

94 Treatment, edited by J. A. Hare in 1910, Vol. 1, pp. 195- 
219: 

“I believe that too much confidence has been reposed iu the so- 
called lithia waters. We have been badly imposed upon, no doubt, 
and have attributed much greater value to lithia as a constituent 
than the facts warrant. We shall probably in the future hear less 
about lithia as a characteristic feature of mineral waters. Undoubt¬ 
edly the formulae of these waters have in many cases been con¬ 
structed to suit the commercial demand.” 

“The analyses of Waller and of Leffmann were the first to open the 
eyes of the medical profession to the fact that the popular lithia 
waters have been exploited under false statements as to their lith¬ 
ium content. These tests have been fully corroborated by the re¬ 
cent analyses in the United States Government Laboratories.” 

“Lithia" Waters.—This group of mineral waters came into use a 
little over forty years ago, acquiring popularity because of their 
asserted value in removing uric acid and mates from the system. 
They were strongly advocated by the late Dr. Garrod, who made 
experiments on the solubility of uric acid in solution of lithium car¬ 
bonate, and claimed that the administration of this substance would 
prevent the separation of uric acid and urates in the urine, since 
lithium urate is rather more soluble in water than the corresponding 
salts of potassium and sodium. Leffman, however, in a recent re¬ 
view of this subject points out that a simple association of lithium 
carbonate solution and uric acid in a test tube is not at all compar¬ 
able with the actual condition in which other salts, especially car¬ 
bonates and phosphates, are present. Although lithium urate is 
the most soluble of the common urates, lithium carbonate and phos¬ 
phate are decidedly less soluble than the corresponding 

95 sodium or potassium salts. To charge the urine with much 
lithium is, therefore, to predispose to insoluble phosphatic 

deposits and the substitution of such a deposit for urate is no ther¬ 
apeutic gain. Accustomed as we have been to hold lithia waters 
in high estimation for all urinary and bladder diseases, the recent 
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criticism of the use of these waters, and, what is of great importance, 
the recent analyses of the so-called lithia waters, ought to lead us 
to examine this subject more thoroughly. To begin with the chem¬ 
ical estimation of lithium in a given water is a difficult problem; 
the spectroscopic test for the presence of this element is correspond¬ 
ingly easy & delicate, as it reveals an almost infinitesimal quantity.” 

That Guy Hinsdale in his work on “Hydrother-py”, published in 
1910, says: 

“The late Dr. James K. Crook, who spent years in the study and 
classification of the American mineral waters, recognized that the 
medical profession are in a state of inexcusable ignorance regarding 
the chemic constituents of many of our mineral waters and the 
worthlessness of many advertised analyses.” 

That the Monthly Cyclopedia & Medical Bulletin, Vol. 3, issued 
in 1910, contains an article on “Lithia Waters as Therapeutic 
Agents” by Henry LefFman, M. D., Chemist to the Jefferson Medi¬ 
cal College Hospital, Philadelphia, from which the following ab¬ 
stract is taken: 

“Lithum salts have been therapeutic fetishes for nearly half a 
century. The time is now at hand to overthrow the “lithia water” 
fetish, the only use of which is to extract annually many thousands 
of dollars from the pockets of real or imaginary sufferers in this 
country.” 

96 That J. K. Crook, in his work on Mineral Waters of the 
United States, says: 

“We are all acquainted with the mineral springs advertising cir¬ 
cular. It comes to us clothed in a respectable even elegant dress; 
but it too frequently portrays the virtues of the alleged healing fluid 
which it represents in language of absurd hyperbole. When the 
intelligent practitioner reads that a certain water is positively cura¬ 
tive in an imposing list of diseases, as set forth in divers pages of 
testimonials from renovated statesmen, restored clergymen, and re- 
juvinated old ladies, and then learns from the analysis that it con¬ 
tains two or three grains of lime-salts to the gallon, with the re¬ 
maining ingredients requiring perhaps a third or fourth decimal 
figure to express, he can hardly be blamed for tossing the circular 
into his waste basket, with an objuration upon quacks generally 
and the mineral spring quack in particular; yet the conservative 
physician will find a safe and dignified position between that of the 
pretentious advertisement which claims everything and that of the 
medicinal skeptic who will believe nothing.” 

That Dr. Crook gives the following analysis of Buffalo Lithia 
Water, Buffalo Lithia Springs, Va.: 
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New analysis, Bureau of Chemistry. 
One U. S. gallon contains: 


Solids. Grs. 

Ammonium ehlorid.trace 

Lithium ehlorid. trace 

Sodium ehlorid . 0.70 

Potassium ehlorid. 9.44 

Calcium bicarbonate .... 6.53 
Magnesium sulphate .. ... 1.83 

Calcium sulphate.27.30 

Sodium sulphate . 4.60 

Sodium nitrate. 0.17 

Ferric oxid & alumina.... 0.04 

Calcium silicate . 0.37 

Silica. 1.83 

Calcium phosphate, heavy trace 
Sodium nitrate. trace 

Total .43.81 


Old analvsi®, Prof Wm, P. Tonry, Mary¬ 
land Institute, Baltimore. One U. 8. 


gallon contains: 

Solids. Grs. 

Lithium bicarbonate .... 2.25 

Sodium Chlorid . 4.92 

Pottassium carbonate ....29.30 
Calcium bicarbonate ....14.96 

Magnesium sulphate.88 

Calcium sulphate.33.06 

Aluminum sulphate. 9.07 

Organic matter. trace 

Iron bicarbonate. 0.30 

Silica chlorid. 1.87 

Baryta bicarbonate. 1.75 

Phosphoric acid . trace 

Iodin . trace 

Total .98.36 


97 “It must be confessed that these analyses show a wide vari¬ 

ation. Quantitatively the excess in the older analysis is rep¬ 
resented chiefly by the calcium salts, aluminum, lithium, and sodium 
chlorid. The qualitative determinations likewise present a wide 
divergence. The minute amount of lithium shown in the Govern¬ 
ment analysis would exclude the water from the lithia group.” 

That Guy Hinsdale, in his work on “Hydrother-py”, issued in 



1910, says: 

“Under the provisions of the ‘pure food law’ the United States 
Government has taken steps to insure proper labels on mineral waters, 
so that the public may not be misled. On May 3, 1910, in the 
United States Court at Harrisburg, Pennsylvania, a mineral spring 
water company was fined $25 and costs for advertising its water to 
contain lithia in quantity to make it of medicinal value when analy¬ 
sis showed barely a trace.” 

That Webster’s New International Dictionary, published in 1909, 


says: 

“Lithia Water.—A mineral water characterized by the presence of 
lithium salts, esp. the carbonate and bicarbonate.” 

“Mineral Water.—Any natural water so impregnated with gase¬ 
ous or saline substances as to have a particular flavor or medicinal 
effect; also, water artificially so impregnated.” 

That the Century Dictionary and Cyclopedia (1911) gives the 
following definitions : 

“Lithia Water.—A mineral water containing a considerable por¬ 
tion of lithia salts, found in natural springs in the United States. 
The name is also applied to artificial mineral waters of similar con¬ 
stitution.” 

98 “Mineral Waters.—A name given to certain spring-waters 
so far impregnated with foreign substances as to have a de- 
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cided taste and a peculiar operation on the physical economy. The 
ingredients contained in the principal mineral springs of the United 
States are gases, carbonates, sulphates, chloride, oxid of iron, and 
silica. Mineral waters may in most cases be imitated artificially.” 

That the Standard Dictionary of the English Language, published 
in 1907, gives the following definitions: 

“Lithia Water.—A natural mineral water containing lithium salts, 
valued for use in certain diseases, as lithemia.” 

“Mineral Water.—A natural water coming from a spring and 
containing some characteristic mineral ingredient, as carbon dioxid 
or a lithium salt. Mineral waters are extensively used in medicine, 
and are described according to their ingredients. The phrase has 
also been largely applied to artificial waters made by dissolving the 
salts in pure water.” 

On re-cross examination by the claimants Dr. W. W. Skinner 
deposed and said: 

Some of them refer to the work that had been done in the Bureau 
of Chemistry in the United States Department of Agriculture with 
reference to lithia waters and the naming of the different mineral 
waters. Crook’s article was published in 1908, March 14th. It was 
the change in Crook’s attitude that is one of the things which at¬ 
tracted attention to this lithia water particularly. Bulletin No. 91, 
which was edited by Dr. J. K. Haywood, who has testified in this case, 
and published in 1905 by the Bureau of Chemistry, sets out 
99 the names of a great many lithia waters that have been on 
sale for years in the United States and gives the Government’s 
analysis of these waters. On page 12 this Bulletin No. 91 makes the 
following statements with reference to lithia waters, to-wit: 

Lithic Carbonated and Bicarbonated Alkaline Water. 

“While lithium seldom or never occurs in waters in large enough 
quantities to be a predominating basic constituent, still it does often 
appear in sufficient quantities to have a decided therapeutic action. 
These compounds are active diuretics and foi*m a very soluble urate 
which is easily eliminated from the system. Waters of the above class, 
therefore, find greatest application in the treatment of rheumatism, 
rheumatic tendencies and gout. In cases of gravel and calculi they 
are also valuable disintergrating agents.” 

“Lithic Murated Saline Waters.” 


“Such waters as these would have the usual action of the murated 
saline class, with an intensified diuretic effect due to the lithium.” 

Our attention was attracted to the matter of the labeling of lithia 
waters before the Food and Drugs Act was passed, and Bulletin No. 
91 which was published in 1905, was the first Bulletin that we issued 
upon this subject. I have been active in getting up the evidence for 
the Government in this case. We are not attacking the efficacy of 
Buffalo Lithia Water. We do not question it from that standpoint. 
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John D. Reed, Chemist in the Bureau of Chemistry, United States 
Department of Agriculture, made the analysis introduced in evidence 
in this case, and referred to as Reed No. 1, which is identical with 
the Collins analysis printed in the record. 

The foregoing was all of the evidence offered by the United States 
of America in this cause. 

100 Thereupon the defendants and claimants introduced the 
following evidence in support of the defense in this case, 

to-wit: 


Dr. Thomas Lindsley Bradford deposed and said: 

I graduated from the Homeopathic Medical College of Pennsyl¬ 
vania in 1869, and have been practicing my profession as a homeo¬ 
pathic doctor since that time. 1 have practiced my profession in 
Philadelphia about 35 years. I belong to the American Institute of 

Homeopathy. , . 

I have been prescribing Buffalo Lithia Water in my general prac¬ 
tice for about 30 years. I prescribe this water in rheumatic or 
o-outy troubles, and I use Buffalo Lithia Water because I have always 
considered it was the best lithia water on the market. I am familiar 
with the analysis of Buffalo Lithia Water that has been published 
and distributed with the advertisements of the water, and which 
shows that this water contains .0035 grains of lithia per United States 
gallon of water. In prescribing and using this water by administer¬ 
ing it to my patients in the ordinary way in which natural waters 
are drunk by health seekers, I have found that it gives the thera¬ 
peutic effect upon my patients that is expected in the medical pro¬ 
fession from the administration of lithium. This water has been 
sold on the market under the label Buffalo Lithia Water for more 
than 30 Years. It has generally been known for over 30 yeare to be 
a natural spring water which is produced by a spring situated 
101 at Buffalo Lithia Springs in Mecklenburg County, Virginia, 
and that it contains traces of lithium with much greater 
quantities of other minerals in natural solution. I believe in minute 
doses of medicines, and the amount of lithium shown by the pub¬ 
lished analysis to be in this water is about the fifth or sixth attenu 
ation I use in ordinary practice from the third or the sixth attenu- 
ation of preparations. So that I think, and have always considered 
that there is enough of lithia in this water to give its therapeutic 
effect. Anyhow, in administering this water I get the therapeutic 
effects expected from the administration of lithium salts. 


On cross-examination Dr. Bradford said: 

I have never analyzed this water, and I don’t personally know that 
it comes from a spring at Buffalo Lithia Springs in Mecklenburg 
Oountv Virginia, but it has been advertised as coming from these 
cnrines and I have taken it on the faith that it does come from those 
springs. No one can say, positively, that it is the lithium alone 
in this water which gives the effect. I get the effects from the ad¬ 
ministration of the whole water to my patients. Potassium, which 
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appears from the analysis to exist in this water in much larger quan¬ 
tities than the lithium, has a similar diuretic effect to lithium, and 
is somewhat stronger in its diuretic effects than lithium. I simply 
know that patients get better after taking the water, but I can not 
say that the effect is due alone to the lithia. My statement that this 
water will give the therapeutic effect expected from the administra¬ 
tion of lithium salts is based upon my experience with this water as 
a whole for the last 30 years. 

Dr. J. Allison Hodges deposed and said: 

I hold the degree of Doctor of Medicines from the Uni- 

102 versity of Virginia, and I am professor of Nervous and Mental 
Diseases in the University College of Medicine in the City of 

Richmond, Virginia. I have been practicing medicine as a special¬ 
ist in nervous and mental diseases in the City of Richmond, Virginia 
for the last 24 years. 

Lithium is distributed in nature very widely, but in very small 
quantities. It is found in natural mineral waters in very small 
quantities. Its action in medicine is supposed to be diuretic, and 
it is used in the treatment of rheumatism or rheumatic tendencies, 
gout, lethemia, and all allied diseases of that class. There is no 
standard for lithia water. I know of no water which has been pre¬ 
scribed by the medical profession for these diseases under the specific 
name of “lithia water”, but I know of a number of natural mineral 
spring waters which are sold on the market throughout the United 
States under a name that is a combination of the word lithia with the 
name of the place where the spring producing the water is located 
and which are celebrated in the treatment of said diseases, such as 
Buffalo Lithia Water, Fonticello Lithia Water, and others that I 
might name. 1 have known of Buffalo Lithia Water and have pre¬ 
scribed it for a large number of patients suffering from uric acid 
tendencies for more than 20 years, and I have found that more of 
these patients were benefited by this special water than by any other. 
I am continuing to use it because 1 have obtained results from its 
use that were not otherwise obtainable in this class of diseases. 
There is no water sold on the market in the United States under the 
name of Buffalo Lithia Water except that which comes from these 
springs which are situated at Buffalo Lithia Springs, in Mecklen¬ 
burg County Virginia. These waters have been extensively known 
throughout the United States under the name of Buffalo Lithia 
water for more than 20 years. They have been extensively 

103 advertised in many medical journals, magazines, and in news¬ 
papers for more than 25 years. Thousands of people have 

attended the springs and gone off and advertised these waters as being 
beneficial in the treatment of the diseases for which they are recom¬ 
mended. It has been well known that this water contains only traces 
of lithium in natural solution with much greater quantities of other 
minerals. I have used this water in the treatment of the special 
clashes of diseases I have named because I thought there was a 
therapeutic efficiency in those waters due to the small amount of 
lithia in combination with the other mineral ingredients which the 

8—2789a 
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water contains. In all the cases in which I have used these waters 
they have acted as a diuretic, and in most cases they acted as a solv¬ 
ent of uric acid elements, making a soluble urate which brought 
about disintegration and easier elimination. Some of the cases were 
not benefited, but in my experience I have obtained better results 
in this class of cases from the use of these waters than from any 
other therapeutic agent which was available to me. I have used the 
lithia salts in artificial prescriptions but never obtained any results 
that were favorable in the treatment of these diseases. But in many 
cases I have obtained marked results by the use of Buffalo Lithia 
Water. If this water was called a “Lithia Water” I can’t see hovv it 
would be misleading, as it does produce the results that the medical 
profession have expected from the administration of lithium salts. 


On cross-examination Dr. Hodge said: 

I belong to the al-opathic branch of the medical profession. A dose 
of lithium salts is approximately 5 grains. I am unable to state that 
the small amount of lithium alone, which is contained in this water, 
would give the therapeutic effects that 1 have obtained from adminis¬ 
tering the waters. 1 have tried the lithium by itself in much 
104 greater quantities, and it gave no results. I then tried this 
Buffalo Lithia Water and got satisfactory therapeutic effects. 
So that it is my opinion that the therapeutic efficiency of this water 
is given by the combination of the several minerals which it con¬ 
tains in natural solution. I have seen the analysis of this water 
many times, and it contains much greater quantities of the salts of 
potassium than it does of lithium, but my teaching has been that 
the lithium salts would produce greater diuretic effects than the 
potassium salts. My idea is that the whole water with these small 
traces of lithium is what gives the effect, because 1 b^.ieve that 
nature’s method of combination is a point probably of the greatest 
therapeutic efficiency, and not dependent absolutely on any one in¬ 


gredient. . . 

“Q. You would not call the Potomac River at Washington lithia 

water would you? A. I don’t think I would. 

Q. Yet the Potomac River has five times as much lithia in it as 
the water from Buffalo Lithia Springs? A. May I ask the question 
whether it has all the other ingredients in the same proportion? 

Q. No sir, it has not I understand. So that as I understand your 
testimony, you take the position that the water has a medicinal effect 
not because of the lithium that it contains, but because of the min¬ 
eral contents? A. With a small trace of lithium. 

Q. But 1 understand you do not know of your own knowledge 
whether it has a small trace of lithium or not A. I could not 

without analyzing it. . . A T , . , 

Q. And you never have analyzed it? A. I never have analyzed 

any of it. I take simply the analyses that have been made by 
others.” 


105 Dr. George Ben Johnston deposed and said: 

I graduated from the University of the State of New York in 
medicine. I have been the president of the Academy of Medicine, 
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president of the Medical Society of Virginia, president of the South¬ 
ern Surgical and Gynecological Society, and president of the Amer¬ 
ican Surgical Association, and I am a professor in the Medical Col¬ 
lege of Virginia. I have been practicing medicine and surgery for 
about 37 years in Richmond, Virginia, and belong to the allopathic 
school of medicine. 

Lithium is used in medicine in the treatment of such diseases as 
gout, rheumatism, and some of the inflammatory diseases of the 
genial and urinary organs. A dose of citrate of lithium given in 
the form of lithium tablets would be anywhere from 5 to 10 grains. 
Natural mineral waters coming from certain springs in the United 
States, the most conspicuous of which are the waters from the Buf¬ 
falo Lithia Springs and the Londonderry Lithia Springs, have been 
extensively used for 30 or 40 years in the place of the artificial mix¬ 
tures of lithium in the treatment of the diseases for which lithium is 
prescribed. I have been using Buffalo Lithia Water and prescribing 
it extensively in mv practice under that name for more than 30 
years, and the results have been exceedingly satisfactorv and such 
as I would expect to get from the administration of lithium. This 
water comes from springs situated at Buffalo Lithia Springs in 
Mecklenburg County, Virginia, and is celebrated among physicians 
and health seekers throughout the United States for its use in the 
treatment of rheumatism, gout and other diseases which are usually 
spoken of as being included in the uric acid diathesis. 

On cross-examination Dr. Johnston said: 

I have not prescribed this water from its chemical analysis. I 
have never analyzed the water for I am not a chemist. The water 
that T have prescribed is that which is sold on the market as 
106 Buffalo Lithia Water, and as coming from Buffalo Lithia 
Springs, in Mecklenburg County, Virginia. I have taken it 
on faith that it comes from those springs. If there is any difference 
in the chemical analysis made of the water in 1874, and that made in 
1912 or 1913, this fact would not alter my opinion of the effective¬ 
ness of the water, because the effect has been practically the same 
throughout the years that I have been prescribing it. I have ob¬ 
served no difference in the therapeutic effect of this water during all 
of these years. I am aware of the fact that the quantity of lithium 
in this water is infinitesimal, but notwithstanding that fact the water 
possesses distinct therapeutic qualities such as are expected from the 
use of lithium. I know that potassium has diuretic qualities, but I 
have never administered anv water that contained potassium alone. 
I would not say that the effect that I have gotten from the Buffalo 
Lithia Water could be obtained from a water that contains poassium 
alone. I do not know that practically all of the surface water of 
* the United Ptates contains more lithium than Buffalo Lithia Water, 
but I have been told that both the Mississippi and Potomac River 
waters contain more lithium than is contained in the Buffalo Lithia 
Water, but I would not call these river waters lithia water. I have 
never gotten the same results from other spring waters that I have 
gotten from this water, and I have always lived in the belief that it 
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is the lithium aided by the synergistic remedies that are contained in 
this Buffalo Lithia Water that gives the effect. I would not expect 
to get the same effect from Potomac River or Mississippi River water. 
This water seems to possess an inherent diuretic quality, and 1 think 
I have already stated that I was not prepared to say what particular 
ingredients were the source of that power, but we do get it from this 
particular combination found in this particular water. I am aware 
of the fact that there is more potassium than lithium in ib— 
107 many times more. I would say that the amount of lithia 
that is shown to exist in this water when taken alone in pure 
water would have no effect upon the human body. 

On re-examination Dr. Johnston said: 

I attribute the results obtained in the administration of Buffalo 
Lithia Water to the peculiar and occult qualities which it seems to 
possess over the common chemicals that are used for corresponding 
purposes in the treatment of disease. I do not know how to explain 
why a natural mineral water should possess medicinal or remedial 
qualities which are not possessed by artificial waters showing the 
same analyses, but in my opinion it is a fact. I know of no artificial 
compound sold on the market which is called “lithia water”, for 
there is no standard for lithia water. 

On recross-examination Dr. Johnston said: 

If in the beginning I had made an analysis of this water and 
found that it contained sodium, magnesia, potassium, calcium, iron, 
aluminum, chlorine, nitrate acid, bicarbonate acid and sulphuric 
acid in so much larger quantities than the lithium appears, I wrould 
perhaps not have named it originally lithia water. These natural 
spring waters containing traces of lithium and much greater quan¬ 
tities of other drugs, and which have become celebrated in the treat¬ 
ment of gout, rheumatism, etc., are the only kind of lithia waters 
that I ever heard of or know anything about. There is no standard 
for lithia water, and from my wide reading and experience I should 
say that these natural spring waters that I have been speaking about 
are the only waters that are generally known in the United States 
as lithia waters. I would say that beginning de novo a water ought 
to have had enough of lithium in it to give its therapeutic effect 
when it was called a lithia w^ater. This Buffalo Lithia Water 
108 gives the therapeutic effect of lithium, although I can’t say 
that it gives this effect alone from the lithium that it con¬ 
tains, and it would not be a misnomer of this water, in my opinion, 
to call it lithia water. 

Philip Brofsky deposed and said: 

I live in New York. In October, 1912, I visited Buffalo Lithia 
Springs, at Buffalo Lithia Springs, Virginia, to collect samples of 
water from those springs for complete sanitarv and mineral analy¬ 
sis, and collected samples of water from Buffalo Lithia Springs No. 
2. I filled and sealed the bottles of water from these springs and 
shipped them to the Lederle Laboratories, 39 West 38th Street, New 
York City. On October 22, 1912, the samples arrived and I deliv- 
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ered these samples with the seals unbroken to Dr. Deghuee, the 
Director of the Department of Chemistry in the Lederle Laboratory. 

On cross-examination Mr. Brofsky said: 

I had no connection with the waters which were seized in this 
case. Some of the waters which were shipped to the Laboratories 
by me were taken direct from the spring, and other samples were 
taken from the tank used in filling the bottles that are shipped in 
the business of the Company. 

Joseph A. Deghuee deposed and said: 

I live at the Hotel Seville, New York City. I am a consulting 
chemist engaged in practice at the Lederle Laboratories, No. 39 West 
38th Street, New York City. I am President of these Laboratories, 
and director of the Department of Chemistry. The Lederle Lab¬ 
oratories is an organization engaged in the practice of consulting 
chemistry, bacteriology, sanitation and hydraulic engineering. 1 am 
an expert in the analysis of mineral waters. I have been 
109 chief chemist to the New York Department of Health, and 
my work there was the supervision of the food and water 
supply of New York City. 

I was employed by the owners of the Buffalo Lithia Springs, of 
Buffalo Lithia Springs, Mecklenburg County, Virginia, to make a 
chemical analysis both qualitative and quantitative of the waters 
from what is known there as Spring No. 2, in the year 1907. I 
made an analysis of these waters in 1907 from samples collected by 
Mr. Philbrick, who was an employee of the Laderle Laboratories. 
Mr. Philbrick went to the Springs in Virginia and collected the 
samples of water, sent them under seal to the Laboratories and after 
his return received the samples and delivered them to me. The 
result of my analysis in 1907 was as follows, to-wit: 

17,726 


Water 

“Spring No. 2.” 

Appearance . 

Sediment .. 

August 13, 1907. 

Parts per Grains per 

1,-00 000. U. S. Gallon. 

Clear 

None 1.0 

Color. 

Odor .. 

Chlorine in Chlorides... 

,.. Very faintly yellow 
None 

1.3 

0.758 

Nitrogen in Nitrites. 

Nitrogen in Nitrates. 

None 

0.0400 

.0233 

Free Ammonia. 

Albuminoid Ammonia. 

Trace 

0.0035 

.0020 

Sulphuric Anhydride (S03).... 

36.325 

21.182 

Silica . 

3.555 

2.073 

Iron and Alumina. 

0.050 

0.029 

Lime (CaO)... 

25.662 

14.965 
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Magnesia (Mg 0). 

Sodium Oxide (Na20). 

Lithium Oxide (Li20)... 

Potassium Oxide (K20). 

Phosphoric Anhydride (P205). 

Organic and Volatile Matter. 

Mineral Matter. 

Total Solids. 


1.112 

0.648 

3.860 

2.251 

0.006 

.0035 

Trace 

Trace 

0.080 

.0436 

5.8 

3.382 

77.2 

45.021 

83.0 

48.403 


The figures given in my analysis under the head “parts per mil¬ 
lion” represent the number of parts of the particular ingredient 
present in every million parts of the water. The figures given under 
the heading “Grains per United States Gallon” represents the num¬ 
ber of grains of the ingredient in question present in-every United 
States gallon of the water. This analysis shows that Buffalo Lithia 
Water contains lithium oxide .006 per million parts, and .0065 

grains per United States gallon. a • 

I delivered a copy of this analysis to the Buffalo Lithia Springs 
Water Company about August 20, 1907, and this analysis of Buf¬ 
falo Lithia Water has been used in the advertisement of the water 
by the Buffalo Lithia Springs Water Company since that time. 1 he 
Lederle Laboratories were again employed in October, 1912, to mafce 
an analysis of the water flowing from the Spring known as Buffalo 
Lithia Spring No. 2, situated at Buffalo Lithia Springs, Virginia. 
Philip Brofsky was sent to the springs in Virginia to collect samples 
of this water from the springs, which he did and delivered the 
samples to me under seal. This analysis showed the same Jesuits that 
were shown by the analysis of this water which I made in 1907. lhe 
amount of lithium found in the water analyzed in 1912 was 
111 slightly higher than the amount found in 190/ and advertised 
in the circulars and pamphlets of the Buffalo Lithia feprings 
Water Company. A part of the difference may be due to actual -vari¬ 
ation in the water, as mineral waters vary in their constituents from 
year to year, or this difference may occur from unavoidable varia¬ 
tions in the different analyses. There is an unavoidable variation 
in every analyis by the most expert chemists of the same water. I 
have analyzed samples of the water actually seized in this case o 
the purpose of ascertaining both the qualitative and quantitative 
analysis of that water, and I found the three samples of water which 
I have analyzed to he the same water, except the slight variations m 
figures which would be expected in making three analyses of the 
same water. I examined the water seized in Decembei, 1912, an 
again in January, 1913. These samples of water were shipped to me 
by the United States Marshal at W ashington, D. C. All ot my 
analyses resulted in substantially the same figures. The samples of 
water which we obtained ourselves from the springs and those which 
were shipped to me by the Marshal from the water seized in t is 
case show substantially the same amount of lithium, except th 
fresh water which we obtained ourselves shows a very slight fraction 
more of lithium, but this may be explained by the difference that 
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necessarily results in making different analyses, as I have explained 

lam an expert upon the subject of mineral waters in the United 
fetates I have been examining and studying mineral waters in the 
United States since my graduation in 1890, which covers a period 
ot nearly years. I have made a particular study of mineral waters 
?4 a £ a , rt ° T \™y Professional work. I know the meaning of the clause 

Buffalo Lithia \Y ater among physicians and health seekers in the 
d oited States. Buffalo Lithia Water is generally under¬ 
lie stood to be a brand name applied to a mineral water derived 

t •, i . f J°™ cert ™ n s P rin ^ s in Virginia, known as the Buffalo 
Lithia Springs The water contained in the bottles that were seized 
m this case, and which I have analyzed, is a lithia water for the rea- 
son that it is a natural mineral spring water containing lithium, and 
has become celebrated in the treatment of rheumatism, gout and 

?”?^ r ( ^ 1? eases. There is no standard of strength for natural 
lithia waters, or for any kind of lithia waters. 

On cross-examination Dr. Degiiuee said: 

I made the first analysis of Buffalo Lithia Water in 1907 at the 
request of the owners, and T understood that they wanted to u«e the 
analysis in their advertisement to show what the water contained. 
i my analysis in 1907 I used what is known as the amyl 

alcohol method, and used the spectroscope to identifv the result 
lhe other ingredients of chemicals that appear in this water are 
thousands of times the amount of lithium that it contains. There are 
probably lo different chemicals or ingredients in this water in a 
great deal larger amounts than the lithium, and this is alwavs the 
Cflsc in tli gsg lithia waters. The amount of lithium in this water is 

P ot a ™ ere trace - 11 is a determinable quantity by multiplication 
into millionths parts. 1 base my definition of Buffalo Lithia Water 
from its advertisements, the label on the bottle, conversations with 
other people, general literature, and my, personal knowledge of the 
water. W hen I made my analysis of this water in 1907 I did not 
understand that there was any controversy about the water with the 
Government, but when 1 made the two analyses in 1912 and 1913 
I did understand that there was a suit oyer this water between the 
owners and the Government. These facts, however, had no bearing 
or influence upon me in making my anSlyses. The method that I 
used for analyzing these waters fe the method recommended 
llo through the publications of the Government—published in 
the. Government Bulletins. 

Warren W. Hilditch deposed and said: 

I Bin a graduate of Sheffield Scientific School, Yale University 
and Johns Hopkins Medical School. I was professor of chemistry 
m the College of Medicine, Syracuse University, for two years. In 
May, 1911, I came to New York as chemist for Dr. E. E. Smith in 
his Laboratories at No. 50 East 41st Street, New York City where I 

am now working. I am an expert chemist in the analysis of min- 
era! waters* 
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In December, 1912, Dr. Smith's Laboratories were employed to 
analyze the w’ater flowing from Buffalo Lithia Springs No. 2 at 
Buffalo Lithia Springs, in Mecklenburg County, Virginia. I went 
to the springs, collected the samples, and analyzed the water myself 
with the assistance of Dr. Smith. I analyzed these waters by the 
method of analysis given in Bulletin No. 91, issued from the Bureau 
of Chemistry, United States Department of Agriculture, and in Bul¬ 
letin No 153 Bureau of Chemistry on the determination of lithium 
by W. W. Skinner, Chief of the Water Laboratory. This water con¬ 
tains lithium .0027 grains per United States gallon. I have ex¬ 
amined the analysis of this watei that was made by the Lederle 
I aboratories in 1907, and my analysis gives a little more lithium 
than is shown by the Lederle Laboratories’ analysis. I have also 
analyzed a part of the water that w^as seized in the case of the United 
States vs. Seven Cases, more or less, of Buffalo Lithia Water, for the 
purpose of determining what it had in it. I made this analysis 
during the month of January, 1913. The water seized contained 
a little less lithium than the fresh water which I took from the 
springs mvself, but the difference may have occurred in the natural 
changes in the water itself, or from the necessarily different 
114 results obtained by analysis of the same water. Natural min¬ 
eral waters change slightly in their mineralization, increas¬ 
ing and decreasing from year to year, but remain substantially the 
same. 

On cross-examination Dr. Hilditch said: 

I have been connected with Dr. E. E. Smith’s Laboratories for 
about two years. Dr. Smith is what is known as an expert witness, 
that is to say, he has appeared a number of times as a witness for 
claimants and for the Government in cases of this kind. Assuming 
that 5 grains of lithium is a dose, you would have to consume hun¬ 
dreds of gallons of this water to get a dose of lithium. I knew that 
there was litigation over this water when I made these analysis, 
but I did not know what the Government's claim was. The Buffalo 
Lithia Water Company employed Dr. Smith to analyze this water, 
and I knew that there was a question as to how much lithium it 
contained. I never analyzed any Potomac River water. In ascer¬ 
taining lithium in water I have adopted the Department’s methods 
and rulings on these questions. This water does contain a weigh- 
able amount of lithium in two litres, but we do not weigh it as 
lithium but as a salt of lithium. I used 5 litres of the water in mak¬ 
ing my analyses, and I used the water from two of the bottles. The 
water contains other ingredients—some of them hundreds of thou¬ 
sands more in quantity than the lithium, and all of them in greater 
quantities than the lithium contents. I have examined the arti¬ 
ficial lithia water that is sold locally on the market in New York 
by Carl II. Schultz. It is sold as an artificial lithia water and con¬ 
tains greater quantities of lithium than is contained in Buffalo 
Lithia Water. 
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On redirect examination Dr. Hilditch said: 

Dr. Smith has appeared as an expert witness for the Gov- 

115 ernment in cases under the Food and Drugs Act a number 
of times. Dr. Smith has a high reputation as an expert chem¬ 
ist and as a man. \\ hen I went to analyze these waters Dr. Smith 
instructed me to make a careful analysis of all of the constituent 
parts of the water and I did so, and my reports show just what the 
water contained. 

Dr. E. E. Smith deposed and said: 

I live in New York City, and my occupation is that of physician 
and chemist. My work is in the scientific rather than the practical 
application of medicine. I maintain Laboratories in the Chemists’ 
Building, New York City, which are devoted to investigations in 
chemical and medical sciences, particularly as applied to medical 
problems, and which also have to do with clenical pathology, which 
is a branch of medicine in which these laboratory methods are ap¬ 
plied in the diagnosis of diseases. Our broader field of investigation 
is to analyze those things which are of value to the medical profes¬ 
sion, as, for example, foods and drugs and water. I graduated from 
Sheffield Scientific School, which is one of the departments of Yale 
University. For three years subsequently, I was assistant profes¬ 
sor in physiological chemistry in that institution, and at the same 
time I pursued a graduate course receiving the degree of Doctor of 
Philosophy in 1891. From 1891 to 1895 I was Chief Chemist in 
the Private Kesearch Laboratories of Dr. Christian A. Herter of New 
York City, devoting my entire time to investigation in nutrition and 
allied subjects. Irom 1895 to 1898, 1 pursued a course in medicine 
at the Bellevue Hospital Medical College, graduating and receiving 
the degree of M. D. in 1898, and during that period I was head of 
the Laboratories of Frazier & Company, Pharmacists and Manufac- 
touring Chemists of New York. Since 1901 to the present 

116 time, I have maintained my own independent laboratories. 
During that period I have held the position of Professor of 

Pathology in the New York School of Clinical Medicine, and from 
1906 to 1911, occupied the chair of physiology and organic and bio¬ 
logical chemistry of Fordham University School of Medicine, being 
the head of those departments. My laboratories are situated at 50 
East 41st Street, in the Chemists’ Building. 

Hr* Hilditch is an expert chemist, and has been in charge of my 
laboratories immediately under me, and is exceptionally qualified to 
do the work which he has been doing in my laboratory. I was em¬ 
ployed to make two analyses of the Buffalo Lithia Water, and these 
analyses were made by Dr. Hilditch under my personal supervision 
and with my cooperation. I am an expert upon the mineral waters 
of the United States and their analyses. I began actively to make 
such analyses in the year 1895, and have continuously been occu¬ 
pied with the analyses up to the present time. Lithium is a basic 
element, and lithia salts are the salts of this element. It is an ele¬ 
ment that occurs in certain deposits, perhaps the most familiar of 
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which is the mineral lapidolite found particularly in California, and 
it also occurs in small amounts in certain natural spring waters in 
the United States. It never occurs in any considerable quantities 
in natural spring waters, but always in very small amounts. “Lithia 
Water” is a term that is applied to natural spring waters that are 
potable, that is, that are drinkable, and that contain lithia, the 
amount being always very small. I am familiar with Bulletin No. 
91, entitled “Mineral Waters of the United States,” which was issued 
by the United States Department of Agriculture, Bureau of Chem¬ 
istry, in August 1907. On page 12 of this work will be found the 
following statement: 

“Litliic Carbonate And Bi-carbonate Alkaline Waters. 

117 “While lithium seldom or never occurs in large enough 
quantities to be a predominating basic constituent, still it 

does often appear in sufficient quantities to have a decided thera¬ 
peutic action. These compounds are active diuretics, and form a 
very soluble urate, which is easily eliminated from the system. 
Waters of the above class, therefore, find their greates- application 
in the treatment of rheumatism, rheumatic tendency .and gout. In 
cases of gravel, and calculi, they are also valuable disintegrating 

agents.” • V: 

This statement that lithium never occurs in natural mineral waters 
in large enough quantities to be a predominating basic constituent 
is correct. I am familiar with the water known as Buffalo Lithia 
Water, Springs No. 2. I have known that water since 1895 and 
before. It is a water that is obtained from a certain spring situated 
at Buffalo Lithia Springs, Virginia, and is widely known through¬ 
out the United States .by that name and for its reputed usefulness 
in the treatment of certain uric acid diseases. 

In Bulletin No. 91, on page 44, I see that the term “Buffalo 
Lithia Water, Buffalo Lithia Springs, Virginia,” is there given with 
an analysis of the water by the Government, and in which analysis 
it is stated that lithium appears in the water in the form of a trace. 
This water is properly called “lithia water” in the only sense in 
which there is a lithia water, because it is a natural potable spring 
water containing lithium. There is no standard of strength for such 
waters. The water labeled “Lithia Water, Manufactured from pure 
Distilled Water by Carl H. Schultz” and showing “Lithium Bi- 
Carbonate 146.08”, and “Sodium Chloride 125.066”, is an arti¬ 
ficial lithia water. There is no standard of strength pre- 

118 scribed for the making of these artificial waters. The books 
don’t prescribe artificial lithia waters at all. These artificial 

waters don’t purport to be natural mineral waters. They are only 
known in the localities in which they are manufactured and adver¬ 
tised, and the sales are local except where a customer may go away 
from that locality and order them to be sent to him. There can be 
no confusion in the buying of these natural spring waters which 
contain lithium and are called lithia waters and the manufactured 
lithia waters in the minds of intelligent people. 
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On cross-examination Dr. Smith said: 

Bulletin No. 91, issued by the United States Government does 
contain this statement: 

“Buffalo Lithia Water.” 

“The advertised analysis of this water differs materially from the 
Bureau of Chemistry examination in nearly every determination, 
but especially in the potassium and lithium figures. In view of the 
explanation given below, it is evidently possible that this may have 
been a fictitious sample of the water. Two facts stand out beyond 
a doubt. 

. H) Tn this Particular case consumers are paying for a water that 
is not true to label. 

(2) It is a misnomer to term such a water a lithia water.” 

Yes, I have stated that the term “lithia water” is applied to natural 
spring waters containing lithium that are potable. The bottle of 
* lithia water” manufactured by Carl H. Schultz, about which I have 
testified above, is not a lithia water, but is an artificial lithia water. 
As the«e terms are understood by the profession, physicians, and con¬ 
sumers, they would know this Schultz water to be an artificial lithia 
water, because it is stated on the label to be manufactured. I have 
no never prescribed lithium in my profession as a physician. 
119 The United States Pharacopceia states that 7^4 grains of 
. lithium carbonate is an average dose. The artificial lithia 
water before me would give an average dose of carbonate of lithium 
co,i ^ ounces. According to my figuring it would take 

524 gallons of Buffalo Lithia Water to give a doctor's dose of lithium, 
and it would require a considerable number of days for a patient to 
drink this amount of water. I have used the word “traces” of 
lithium in the sense that I believe that it was used by the Gov¬ 
ernment Chemists in Bulletin No. 91, namely, an amuunt of lithium 
which would weigh, as metal, in less than one part per million I 
have not made use of the spectroscope for the purpose of determining 
the amount of lithium. I doubt the accuracy of that method. The 
method that I have employed is the method known as the Gooch 
method, or a modification of the Gooch Method, and to make sure 
that the analysis was right I have tested them spectroscopically to 
see that it gave a sharp spectrum test qualitatively, and it was also 
tested for magnesium, to see that there was no magnesium present. 
I supervised the work in analyzing the Buffalo Lithia Water that 
was made in my laboratories. I was employed and paid by the 
Buffalo Lithia Springs Water Company to make these analyses. 

On redirect examination Dr. Smith said: 

The label on the Buffalo Lithia Water under which it has been 
sold in the United States to my knowledge since 1895, contains this 
statement: “See Pamphlet for further directions.” I have been 
to the Buffalo Lithia Springs and saw the water bottled and shipped 
Pamphlets containing analyses of the water and testimonials of phy¬ 
sicians were enclosed for distribution and advertisement of the waters 
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in each package shipped. The analysis that was used in the 

120 advertisements was made, as stated in the advertisements, by 
the Lederle Laboratories in 1907. I have never seen any 

advertisement of the water that claimed that it contained the amount 
of lithium that Bulletin No. 91 states was the advertised analysis of 
the water. The advertisements of these waters that were enclosed 
in the packages that were being shipped contained what purported 
to be an analysis made by the Lederle Laboratories in 1907, and 
showed that the water contained .0035 grains of lithium per United 
States Gallon. I don't remember to have ever seen any other adver¬ 
tised analysis of this water, but they have been using this one that 
I refer to for several years to my knowledge. 

Dr. Rudolph F. Rabe deposed as follows: 

I graduated in 1893 from the New York Homeopathic Medical 
College, studied at Berlin, Germany, in 1896 and 1897, and matricu¬ 
lated at the University of Berlin. I have been practicing my pro¬ 
fession as a Homeopathic Doctor since 1897 in the City of New 
York. I have been a teacher of Materia Medica in the New York 
Homeopathic Medical College for the last three years. 

There are two branches of medicine, the so-called regular or allo¬ 
pathic school, and the homeopathic school. The difference in the 
two schools of medicine is that the allopathic school practices in ac¬ 
cordance with the law of contraries, whereas the homeopathic school 
bases its practice upon the law of similars, or briefly stated, likes 
are cured by likes. The difference then being in a difference of 
therapeutics, the application of drugs. There is a marked difference 
in the sizes of doses of medicine given by the two schools. The allo¬ 
pathic school believes in large doses, and the homeopathic school in 
minute do^es of medicine. 

The medicines commonly given by Homeopathic phy- 

121 sicians are prepared by homeopathic pharmacists in accord¬ 
ance with well recognized and established laws of pharma¬ 
cology. The preparation of our drugs is made according to two 
scales called the decimal scale of potentization and the centesimal 
scale of potentization. At the present time the decimal scale is 
probably more largely used. Drugs are prepared in accordance 
with these scales, either requiring the rubbing up of the medicinal 
substances with some inert material such as sugar or milk, which is 
commonly employed and called a trituration, or by dilution, accord¬ 
ing to this mathematical scale of the drug substance, with the vehicle, 
the vehicle commonly employed being either alcohol or distilled 
water, more frequently the latter. This process is known as the pro¬ 
cess of potentization or potentiation, and may, of course, be carried on 
to an indefinite point. In other words, the different medicines admin¬ 
istered by the homeopaths are prepared by pharmacists learned in 
our branch of the profession and are soid to the physicians to be 
administered according to their diagnoses of the patient in that 
prepared form. The salts of lithium, in our practice, has been com¬ 
monly prescribed as lithium carbonate, and has been prescribed 
in various preparations, or, as we call them, potencies or strengths, 






THE UNITED STATE8 OF AMERICA. 


69 


to use a common term. Lithium carbonate was originally pre- 
scribed by Dr. Constantine Herring, of Philadelphia, who employed 
lithium carbonate in his provings, and in the fifth decimal potency, 
as I explained before; the potency made according to the decimal 
scale. From this fifth decimal potency given in various quantities 
and at varying intervals certain definite effects were produced upon 
healthy human beings. These effects were recorded and constitute 
what we regard and know as a proving of lithium, or, in other 
words, a test of what lithium in certain quantities will or may 

122 do. It is in accordance with these so-called provings that 
. lithium has been and is employed by homeopathic physicians 
in the treatment of the sick, and the general scope of action of 
lithium indicated its usefulness in those diseases commonly regarded 
as^of a rheumatic or gouty nature. I have known of Buffalo T.ithia 
Water for more than 15 years, and I have always understood it to 
be a natural spring water coming from a spring in Virginia. I have 
examined the analysis made of Buffalo Lithia Water by Dr. De^huee 
in 1907, a copy of which he has filed in this cause, and which shows 
that this water contains “Lithium oxide (T,i20) .0035 per United 

*r e l- eal l° n ” jAssumin S tbat this water does contain that amount 
of lithium, and that the water is consumed by a patient drinking 6 
or 8 glasses of the ordinary size per day, he will get enough of 
lithium to give its therapeutic effect. The lithium contained in this 
water corresponds approximately to the fourth centesimal potency 
m our profession. This amount of lithium will give the therapeutic 
effect expected from the administration of lithium salts. 

On cross-examination Dr. Rabe said: 

I have used the lithium as a remedy in the potentized form in 
my practice. I have used the carbonate of lithium in 30th centesi¬ 
mal potency which, so far as the amount is concerned, is a very 
much more minute dose than that contained in the water desig¬ 
nated in the analysis. A patient drinking pure water without the 
lithium that this water is shown to contain would not get the 
same effect as he gets from this water. Lithium salts, when you 
get down to the 5th decimal would have a therapeutic effect when 
given as indicated according to the requirements of our art of 
prescribing, and, further, it would have a physiological effect on 
suitable subjects, provided it was given in sufficiently repeated doses. 
To get a grain of lithium from this water you would have 

123 to administer several hundied gallons of ’the water. If} 
there was only two one-thousandths of a millogram of the 

lithium in a litre of this water it might even then give an effect. 
Effects are obtained in the administration of iron, aluminum,calcium* 
magnesium, potassium, sodium, oxygen, and some of the acids that 
are shown in this water. If I administered this Buffalo Lithia Water 
as a whole and got results I would not know to which of its ingredi¬ 
ents to attribute the results. We administer lithium "to cure certain 
symptoms which are similar to those which lithia has been known 
to produce in accordance with Homeopathic law, or the law of 
similars, and it cures by removing the symptoms in a patient. 
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I have never administered Buffalo Lithia Water, and know nothing 
about its action. I am speaking of the use of lithium in quantities 
shown in this water when administered by itself in properly re¬ 
peated doses. Potassium is a remedy of more power and range 
of action in similar conditions, and the effects of potassium are well 
established and well known through provings conducted in a 
similar manner upon healthy human beings. I do not use the 
lithium for its diuretic effect, but I use it by virtue of the fact 
that it has produced symptoms similar to those of diseases for which 
I have employed it. I can not tell you what effect lithium admin¬ 
istered in two one-thousandths of a millogram would have, more 
than to say that the effect when the drug is used in accordance 
with those indications is a curative effect, or at least a beneficial 
effect. I have administered lithium in smaller doses than two one- 
thousandths at intervals of 24 hours in the form of pellets medi¬ 
cated or moistened with a dilution of the thirtieth potency of lithium 
carbonate. I don’t know what effeat the administration of Buffalo 
Lithia Water would have, and to which of the drugs that it contains 
should be attributed the effects that are obtained from its 
124 administration. We prefer to administer our medicines sep¬ 
arately, and not in such combinations as are shown in the 
Buffalo Lithia Water. 

On redirect examination Dr. Rabe said : 

I have never administered Buffalo lithia Water, and I don’t 
know what effects it would give. The quantity of lithium salts 
that the analysis shows it contains administered as directed upon 
the label which you have shown me would give the therapeutic 
effect of lithium. In making this statement I am considering that 
the lithium would be administered by itself in pure water, and I 
am confining my testimony absolutely to the infinitesimal amount 
of lithium that is found in this water. 

Dr. R. S. Copeland deposed and said: 

I am a graduate of the University of Michigan and as a homeo¬ 
pathic doctor. I have practiced my profession in New York City 
for 24 years. I am dean of the New York Homeopathic Medical 
College. 

I believe with my branch of the medical profession in the admin¬ 
istration of minute doses of medicine in the treatment of the dis¬ 
eases of the human body. There are many natural mineral springs 
in America and in Europe which produce waters that are celebrated 
in the treatment of different diseases of the human body. These 
natural mineral waters are more largely used by the allopathic 
branch of the medical profession than by the homeopaths, because 
the homeopaths, as a rule, prefer to administer their medicines 
separately and in very small quantities. I have known of Buffalo 
Lithia Water for many years. I have examined the analyses that 
have been made of this water by the Government and by the claim¬ 
ants in this case, and I state that the amount of lithium that these 
analyses show that the water contains is amply sufficient, when ad- 
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ministered according to the directions on the label on the 

125 bottles which you have shown me, to give the therapeu¬ 
tic effect of lithium. 

On cross-examination Dr. Copeland said: 

I believe in minute doses of medicines, and if you give more 
than these doses it is a mere waste of the medicine. The diseased 
ceils of the body will take up what they need and throw the balance 
off. I agree that water itself when drank in sufficient quantities is 
of great assistance in the treatment of diseases. If I had a patient 
that needed lithium 1 would prefer Buffalo Lithia Water to any 
other water because of the lithium that it contains. If I was 
asked by a patient I would state to him that he could get the effects 
of lithium by drinking the Buffalo Lithia Water, judging from its 
analysis. It might be better to get the lithium from these natural 
mineral waters than to take the lithium in distilled water, because 
if he takes plain distilled water there will be extracted from his 
body certain salts, and in that way he may suffer from the extrac¬ 
tion of those salts, but when given the remedy in connection with 
the natural water he avoids that disaster. We do not seek in our 
practice to produce- the physiological and toxic poisonous effect of 
drugs. A\ e seek to avoid that. I can not explain the modus op- 
erandi any more than I can any other natural laws, but we do 
know that if we experiment on a healthy man with certain medi¬ 
cines that certain symptoms are produced. Now when we find a 
sick person presenting those same symptoms we give him the drugs 
which produce these symptoms in small quantities to relieve these 
symptoms, and we get relief. If you put into a man 12 different 
drugs, only one of which is the indicated drug for the symptoms 
with which he is suffering, unless they were antidotal I would say 
that their presence would have no effect on the cure brought about 
by administering the proper medicine, and these others would 

126 be thrown off merely as waste. In administering this Buf¬ 
falo Lithia Water with the amount of lithium that it is 

shown to contain to a man suffering from the symptoms that have 
been known to be produced by administering lithium to a healthy 
person, it is my opinion that the water will have a curative effect 
upon these symptoms, and that the other constituents will simply 
be thrown off a- waste. 

Dr. John S. Stearns deposed and said : 

I graduated from the Georgetown Medical College, which is an 
allopathic school, in the year 1894, and from the Hanneman Homeo¬ 
pathic School of Philadelphia in 1896. I have practiced medicine 
in Washington City since 1896. 

I have known of Buffalo Lithia Water since I began to practice 
medicine. It is a natural mineral water produced by a certain 
spring in Virginia, and is used in the treatment of gout, rheuma¬ 
tism, and such like diseases. I have prescribed it in the treatment 
of these diseases in my own practice and obtained beneficial results 
from its use. There are a number of natural spring waters in 
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the United States, such as the Buffalo Lithia Water, which are 
celebrated for their use in the treatment of rheumatism, irritability 
of the bladder, and such like diseases. These waters are known to 
come from particular springs, and some of them have been sold 
throughout the United States for many years. I have examined 
the analyses of Buffalo Lithia Water that have been filed in this 
case by the Government and by the claimants, and the amount of 
lithium that is shown to be contained in this water is sufficient to 
give the therapeutic effect of lithium when the water is administered 
according to ttie directions on the bottles. Personally, I expect to ad¬ 
minister these mineral waters for two or three weeks to get results, and 
I have my patients drink about 8 glassfulls a day ordinarily. 

127 On cross-examination Dr. Stearns said: 

There is a great difference between the allopathic and the 
homeopathic schools of medicine in the treatment of disease, and 
in the size of doses administered to their patients, but I testified in 
my principal examination simply as a physician. The tablets of 
lithium that are prepared and sold on the market contain about 
5 grains. I have someti-es used lithium in this form. I don't 
necessarily expect a diuretic effect from lithium, but simply a bene¬ 
ficial effect. In administering this mineral water containing lithium, 

1 expect to get the effect from the whole water. The homeopaths 
prefer always to give the drugs separately, but frequently they are 
given in conjunction with others. 1 know that there is a very small 
amount of lithia in this Buffalo Lithia Water, and the amount of 
lithium may not necessarily give a diuretic effect, but there is 
enough, in my opinion, to affect the patient therapeutically. By 
the administration of lithium I should expect to get a cessation of 
the formation of those products in the system which would produce 
these irritations through the system of the patient. I see no objec¬ 
tion to the use of the mineral water containing potassium in connec¬ 
tion with the lithium, but if I were administering these drugs 
artificially I would prefer to administer them separately. 

On re-examination in chief Dr. Stearns said: 

I would not attempt to make a combination such as is found in 
Buffalo Lithia Water and administer it to my patients. This water 
is a mixture or compound, and not a simple medicine, and in 
administering those medicines artificially I would not mix them, 
but I have always used the natural mineral waters because it is 
nature’s mixture or compound, and I have obtained beneficial re¬ 
sults from the administration of Buffalo Lithia Water in 
128 the treatment of the diseases for which it is recommended. 

In using this water as a whole, I could not say that it is 
the lithium alone which gives the good results. Lithium admin¬ 
istered in pure water in the quantities in which it is shown to exist 
in Buffalo Lithia Water would give its therapeutic effect. We use 
doses as small as one fifty-thousandths of a grain of lithia in the 
treatment of disease, and we expect to get a therapeutic effect from 
these minute doses. My experience is that you have to administer 
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the water several weeks to get these beneficial effects. In adminis¬ 
tering the kthium in doses as small as one fifty-thousandths of a 
grain I would give 10 or 12 doese- a day. In preparing our medi¬ 
cines in order to get these infinitesimal doses they go through a pro¬ 
cess called dilution or trituration, and this solution in the mineral 
waters takes the place of this process. 

Dr. Ira W. Dennison deposed and said: 

I graduated from the New York Homeopathic Medical College 
23 yeais ago, and have been practicing my profession in Wash- 
ington City since that time. 1 he two principal schools of medicine 
are the Allopathic School and the Homeopathic School. 

I l^e known of Buffalo Lithia W ater for more than 20 years, 
and I have always understood that it came from a natural spring 
m \ irginia, which is called Buffalo Lithia Springs. Lithium Salts 
are used in the medical profession in the treatment of rheumatism 
and gouty diathesis. I have used Buffalo Lithia Water in the treat¬ 
ment of these diseases, and my patients improved under the treat- 
ment. I have examined the Government’s analysis of this water 
which shows that it contains two one-thousandths parts per million 
of lithium, and this is enough of lithium to give its therapeutic effect. 

129 On cross-examination Dr. Dennison said: 

We do not use lithium in our practice to get a physiological 
effect, but to get a therapeutic effect, that is to say, a slow activity to 
overcome the production of rheumatic conditions. The homeopathic 
phsyicians prefer to administer their medicines separately and not 
in such combinations as are found in this water, but they do not 
Jihvays follow that practice. I have never prescribed lithium in the 
artificial administration of it in connection with other drugs but 
I have often prescribed Buffalo Lithia Water for those diseases in 
the treatment of which lithium is used. We have provings of these 
natural lithia waters showing that they are beneficial in the treat¬ 
ment of these uric acid troubles. In Herring’s Guiding Symptoms 
these provings were made with Gettysburg Lithia Water, which is 
a natural lithia water containing some lithium, but I can not sav 

that it contains all of the ingredients that are contained in the 
Buffalo Lithia Water. 

Dr. Edgar Speiden deposed and said: 

I graduated from the George Washington University Medical 
School. I belong to the Homeopathic branch of the medical pro- 

years D ’ ^ h&Ve been P ractlcm g in Washington City for many 

I know of the natural water which is called Buffalo Lithia Water 
I have known of it for many years, and have known that it is a 
natural mineral water coming from Buffalo Lithia Springs in Vir- 
gima. It has a ways had the reputation of being used successfully 
in the treatment of rheumatism, and kindred affections, but I have 
never used it m the treatment of my patients. I have examined 
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the Government’s analysis of this water that was seized in 
130 this case, and according to that analysis this water contains 
enough of lithium to give the therapeutic effect expected by 
• physicians to be obtained from the administration ot lithium salts. 

On cross-examination Dr. Speiden said: . 

The Georgetown University is an Allopathic University, but 1 
studied under Dr. Gilbert, who recently dies in this city, and have 
been practicing according to that branch of the profession. 

Dr. \V. W. Barton deposed and said: 

I am a graduate of the Medical College of Georgetown University. 

I was for several years professor of Pharmacology and Therapeutics, 
and am now associate professor in medicine at the University Hos¬ 
pital, and have been actively practicing my profession in Washing¬ 
ton City for 20 years. I am an allopathic doctor. 

I have known of Buffalo Lithia W ater all of my life. I have 
always understood that it is a natural mineral water coming from a 
spring at Buffalo Lithia Springs, Virginia, but I have never used 
it in my profession. The salts of lithium are used in the treatment 
of rheumatism and the so-called uric acid diathesis principally. ' 
have examined the analyses of Buffalo Lithia W ater that ha\e been 
filed in this case, and while there might be considerable divergence 
of views among scientific and medical men as to the physiological 
action and the therapeutic effects of the lithia in this water, yet I 
believe that these differences of opinion are purely academic, and 
that no one could positively say that the effect of this water is de¬ 
pendent upon any one of its individual ingredients. He certainly 
could not go so far as to say that because there is a mere 
131 trace of lithium in this water that there was no possibility 
in administering the combination for this small amount of 
lithium to give its effect. The originial doses of lithium that have 
heretofore been administered by physicians have been found to give 
an effect, and very much smaller doses are now given than formerly 
for the reason that lithium in large amounts is a poisonous sub¬ 
stance, and this face has been demonstrated by injecting the salts of 
this metal in animals to produce gangrene necrosis and sloughing of 
the colon, showing that this substance in massive amounts is not 
devoid of toxic effects. By experience physicians have found that so 
far as any therapeutic effects of lithium are concerned they can be 
quite as well if not better obtained from smaller doses than large 
ones, and so when it comes to a question of deciding from a physi¬ 
cian’s or a physiologist’s standpoint as to what are the effects of the 
lithium in this water, which is admitted to be present in traces only, 
are beneficial effects, that is a question beyond my power, and I be¬ 
lieve beyond the power of any one else to state, that is to state cate¬ 
gorically that the water because of its content of a trace of lithium 
is devoid of lithium effects. It has been many times demonstrated 
thnt Dhvsiological effects can be obtained by the administration of 
infinitesimal quantities of the different medicines. Dr. Reid Hunt, 
in a bulletin which he published on the “Public Health and Marine 
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Hospital Service , shows his investigation in a number of artificial 
chlorine compounds and analogous substances on blood pressure. 
One of those substances was acetyl-chloride, and he found that these 
substances will lower the blood pressure in a rabbit in the extreme 
•dilution of one to two hundred million. It has been known for a 
long while that many compounds of some other matels, notably 
i qo £°pper, act in an extremely toxic way upon some of the lower 

162 , forms of life in quantities so small that chemical analyses 

• can scarcely detect the presence. For instance, it is perfectly 
possible to destroy culture of the typhoid bacilli by placing them 
in a polished copper vessel in which the destruction of the organism 
is produced by minute amounts of copper liberated by the water. 
In such a case the amount of copper present is estimated to be 
something like one part in 400,000,000. The whole disposition on 
the part of physiologists and pharmacologists is to respect very much 
more than we did a few years ago the effect of minute quantities of 
substances. I have been taught that lithium is a normal content of 
the blood m very small amounts, and consequently on that ground 
alone it would seem to me that in certain diseases of disturbed meta¬ 
bolism the difficulty is due to lack of lithium, and if that is the 
case then doses of water showing a mere trace of lithium ought to 
be sufficient to supply the deficiency. Mineral waters are usually 
administered in large quantities over long periods of time to obtain 
the therapeutic results expected from their use. The term lithia 
water has acquired a meaning with the profession generally and 
among the people, and is understood to be a natural spring water 
containing lithium in such quantities as are usually encountered 
in waters as they come from the earth, which, of course, as is known 
to the medical profession, as well as it is to the chemists, is in small 
amounts. T. he definition that is accepted by the medical profession 
is not that it must contain enough of lithium to give its therapeutic 
effects, because it has been generally known for years that the natural 
lithia waters in the United States only contain mere traces of lithium. 
The question as to whether or not the effects given by these waters 
is due to the lithium alone is a mere academic question, and I do 
not believe that anybody could say that any water on account of 
there only being a trace of lithium in it could be devoid of the 
133 effect of lithium, because we do not know how these natural 
waters are combined. 

The use of medicine is largely empirical, and I would rather take 
the opinion of persons who have used the water. I have not used 
lithia water because I have not had very much to do with the dis¬ 
eases that demand it. The word empirical means by experience. 
The most valuable things in medicine have been empirical dis¬ 
coveries. We, of course, consider nowadays that w^e know a oreat 
deal about the aspect of things, but the truth is our scientific notions 
are continually changing, and our most valuable contributions to 
medicine have been empirical. 

On cross-examination Dr. Barton said: 

My knowledge of the fact that these natural lithia waters only 
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contain traces of lithium only dates back a period of about 15 
I first obtained the information that these waters contain only inh- 
nitesimal amounts of lithia from the published analysis of some of 
the waters on the market. I think that there is no doubt but that 
physicians generallv regard lithia water as a natural mineral spring 
water containing only a small amount of lithia. I have seldom used 
lithia in mv practice, but I have used the ordinary lithia tablets, 
the carbonate of lithium and citrate of lithium, about three grams 
each. I have not used the lithia for its diuretic effect, but we were 
always taught that lithium combined with the uric acid to form a 
more soluble urate. I think that was the generally accepted opin¬ 
ion As to whether it did or did not I know there has been a consid¬ 
erable difference of oninion. There is no unanimity of opinion as 
to whether the uric acid is the sole cause of the uric acid disturbance. 

A great many authorities at the present time are rather inclined, 
to think that uric acid is sort of a bugaboo, and that after all we 
have been firing at an enemy that does not exist. 1 would 
134 not be able to state, however, how much lithium 13 required 
to throw off the uric acid. The reason why, personally, 1 
have not used lithium is that I myself have been a little sceptical 
about the influence which the uric acid itself and the insoluble urates 
have played in that disease. 

Dr. George L. Magrttder deposed and said: 

I graduated from the Medical Department of Georgetown Univer¬ 
sity and I have been practicing medicine in Washington City since 
March 14, 1870. I belong to the school of Allopathic doctors. 

The salts of lithia are used by the medical profession in the treat¬ 
ment of rheumatism, gout and such like diseases I have often used 
natural lithia waters, such as the Buffalo Lithia W ater, and the Lon- 
donderrv Lithia Water in the treatment of these diseases instead of 
administering lithium, and by the use of these waters I have seen 
increased elimination, and a resulting improvement in the symptoms 
of the patients. I have gotten the results in the administration of 
Buffalo Lithia Water to my patients that are expected by the med¬ 
ical profession to result from the administration of lithium for the 
diseases for which this water is recommended. I have known of 
Buffalo Lithia Water for 20 years, if not longer, and that it was a 
natural mineral water produced by a spring at Buffalo Lithia 
Springs, in Mecklenburg County, Virginia. I have examined the 
analyses of this water that have been filed in this case by the Gov¬ 
ernment and by the claimants, and I can not say that the results 
that I have obtained in administering Buffalo Lithia Water comes 
alone from the lithium or anv other one ingredient in the water It 
is absolutely impossible to tell the exact form in which an element is 
present in water, and these factors have to be taken into considera¬ 
tion. Possiblv it is the whole water in which the different 
135 elements exist that has the influence. I have always known, 
since I have know’n of this water, that it only contained traces 
of lithium. We do know, however, that time and again extraordi¬ 
nary results follow remedies given in high dilutions. We find, for 
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instance, in the arsenite of copper that while the ordinary doses of 
the preparations of arsenite of copper range from one-twelfth to 
one-twenty-fourth of a grain, I have seen splendid results on using 
the same arsenite of copper in doses of 1/1000 of a grain, and even 
in doses of 1/6000 of a grain. That is brought about by dissolving 
a tablet containing 1/100 of a grain of copper into a half pint of 
water, a tumbler full, and giving a teaspoonful of that at a dose, 
which would make 1/64- of a grain. I have had results from that. 

On cross-examination Dr. Magruder said: 

The doses in the Pharmacopoeia are given as a sort of a standard, 
but I do not think any man after he has had any experience in life 
in the practice of medicine would hold himself down to those doses. 
His experience would teach him whether to use a small or large dose. 
The medical profession has always understood by the term “lithia 
water” that it is one of the waters that comes from a natural spring 
containing lithia, and it is a well recognized fact that the quantity of 
lithia in these waters is very small, that it is only a trace. I can not 
say that it is the lithia alone that is contained in this water that 
gives the effects. 

Dr. Benjamin K. Hays depo a ed and said: 

I am a graduate of the University College of Medicine in Rich¬ 
mond, Virginia, and took a post graduate course at the Policlinic 
of New York, and I have studied medicine abroad. I prac- 
136 tice my profession in Oxford, North Carolina, and I am a 
member of the State Board of Medical Examiners of North 
Carolina. 

I have known of Buffalo Lithia Water since I was a child. It 
is a natural mineral water produced by springs at Buffalo Lithia 
Springs, in Virginia, and it has been sold in the drug stores under 
the name Buffalo Lithia Water, and prescribed by physicians as 
long as I can remember. I attended Buffalo Lithia Springs and 
drank the water there for chronic bladder trouble, and a predis¬ 
position toward chronic rheumatism, and have always been greatly 
benefited by the use of the water. In 1903, I was employed as resi¬ 
dent physician at Buffalo Iathia Springs during the summer months, 
and I have been the resident physician at these springs ever since 
that time. The accommodations at the springs for visitors are very 
crude, but many people from every state in the Union attend these 
springs every summer for the purpose of drinking these waters. The 
proprietors of the springs have spared no expense in preparing for 
the bottling and shipping of these waters in a scientific manner, so 
as to prevent the water from becoming contaminated, and to see that 
it is clean and pure when it goes on the market. The bottles used 
are always new bottles, and are first washed with an alkaline anti¬ 
septic solution and rinsed with a revolving brush with sterilized 
water, and then put in hot steam under high pressure and submitted 
to that for a certain length of time, and from this they are carried 
into the bottling room and filled with the water for shipment. The 
hands of the attendants do not come in contact with the mouth of 
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the bottle, nor is it possible for them to touch the water in the way it 
is handled. All of the attendants in the bottling plant are required 
to take a shower bath before going into the bottling plant each morn¬ 
ing, and are dressed in white duck, and have been instructed 

137 by a competent bacteriologist who gives hi3 personal atten¬ 
tion to the bottling of all of the water. After the bottles are 

filled they are stamped and sealed, and a label with the trade mark 
of the springs is placed over the seal. The princip/e business of the 
proprietors is the shipping and selling of the water. 

As resident physician of the springs I suppose I treat over 200 
patients every year, and advise them about drinking the water and 
watch the progress that it has upon the diseases from which they 
are suffering. The water is used chiefly in the treatment of Bright’s 
Disease, rheumatism, stone in the bladder and kidneys, and nervous 
break downs. Its effect upon these diseases as a general rule is a 
marked benefit. I have seen hundreds of stones passed by patients 
using the water. I have freqnentlv seen the albumen disappear 
from the urine of patients wdth Bright’s disease. I have frequently 
seen sugar disappear from the urine of patients with diabetes. I 
have frequently seen patients who complained of pain in their joints 
be entirely relieved of the pain. There is no other water sold in the 
United States under the name of Buffalo Lithia Water. This water 
gives the effects that physicians expect to obtain from administering 
lithium salts. 

On cross-examination Dr. Hays said: 

I am not a chemist, and I am not familiar with the history of 
analytical chemistry, and I don’t know whether the water has 
changed in its chemical analysis in the last 20 years or not. I be¬ 
long to the regular medical school of physicians in the United^States. 
The ordinary medical dose of carbonate of lithium is from 5 to 10 
grains. I have been taught that potassium and lithium have a diu¬ 
retic effect, but the authorities differ as to which of them have the 
strongest diuretic effect, but many of them hold that lithium 

138 is the best diuretic of the alkaline metals. The analysis 
of this water shows that it contains other salts than lithium in 

quantities many thousands of times as much as the lithium contains 
in the water. Water itself is a good diuretic. I still have the troubles 
for which I have taken Buffalo Lithia Water, but every ti-e I drink 
it I get a marked benefit. 

On redirect examination Dr Hays said: 

All waters will have a diuretic effect when drank in sufficient 
quantities, but I am convinced that Buffalo Lithia Water has a far 
greater action than the same amount of ordinary drinking water. 
I do not know whether the amount of lithium contained in Buffalo 
Lithia Water has changed in the last 20 years or not, but in admin¬ 
istering these waters in my practice there has been no change in the 
effects of the water that I have observed. I have treated these same 
diseases with lithium tablets, and I have not gotten as good results 
as when I treated the patients by the administration of Buffalo 
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Lithia Water. I have gotten decidedly better results from Buffalo 
Litlna Water in the last few years because I know better how to ad¬ 
minister it. Originally I did not believe that these waters would give 
the results claimed lor it, but by actual experience I have found that 
they do give the results. These waters are bottled and shipped in 
crates containing 12 half-gallon bottles. Pamphlets setting forth 
the uses of the water and its analysis that was made by the Lederle 
Laboratories in 1907 are inclosed in each of the crates for distribu¬ 
tion In administering these waters I have not been influenced 
in the slightest by the analyses, for I have no knowledge whatever 
of the therapeutic action of the water based upon its chemical 
analysis. I have never been able to see any relation between the two 

for I have always believed that it is the whole water that gives the 
results. 


139 Dr. G. M. Hammond deposed and said: 

I graduated from Columbia University School of Medicines 
and then from the New York School of Medicine. I have practiced 
my profession in the City of New York since the year 1880 
The salts of lithium are used in the treatment of Bright’s Disease 
rheumatism, gout and certain nervous diseases which are due to 
auto-intoxication I have used the salts of lithium in the treatment 
of these diseases, but I abandoned their use many years ago and have 
been using the natural lithia waters that are produced by springs 
in America instead of the artificial mixtures of lithium. I have 
used Buffalo Lithia Water for about 30 years in my practice in the 
treatment of the diseases for which the salts of lithium are indicated 
aAvays obtained good results from its use. Buffalo 
l.hia Hater is a natural water containing some lithium and comes 
from a spring in \ irgima. I have been familiar with the fact that 
it only contains traces of lithia for more than 25 years I have 
experimented with artificial lithia water containing a fixed propor¬ 
tion of lithia to a certain quantity of water, and I have obtained 
better results from the use of Buffalo Lithia Water than I have ever 
been able to obtain from the use of lithium in the treatment of these 
diseases. I have also experimented with common spring water and 
I have found that it does not give the results that I have received 
in administenng the Buffalo Lithia Water. I believe that Buffalo 
Lithia Water prevents the formation of uric acid and other toxins 
such as indican and skatol and other putrifaetions which take place 
in the intestines from indigestion. In the administration of Buf¬ 
falo Lithia H ater to my patients for gout, rheumatism, and such 
i in Jike diseases I have obtained the results that are expected 

140 tion of profession to be obtained by the administra¬ 

tion of lithium salts in the treatment of these diseases. 

On cross-examination Dr. Hammond said : 

.P ot us ® l^ium in my practice for its diuretic effect al- 
though it may have that effect. I do not know whether the amount 
of lithium that is found in this water, when taken alone would 
give a diuretic effect or not, but 0 do think that one 10/1000 of a 
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grain of lithium, administered in pure water repeatedly, might have 
tome effect in the obviation of the formation of acids in the human 
body. The effect of continuous small doses of medicine is a very 
well recognized fact, and that it may have a very different effect 
from any single large dose. I could give 10 grains of calomel, and 
I can also give you a tenth of a grain at a time repeated so that . 
would only have to give you a grain to get a similar effect. 1 never 
gave a patient less than a grain of carbonate of lithium at a dose, but 
I have not used lithium for a long time because 1 could not see that 
it did any good. This water contains other minerals besides lithium, 
such as chloride of sodium and potassium. I do not know exactly 
what the form of potassium is in this water and I can not give the 
relative effect between the potassium and the lithium that is con¬ 
tained in this water. I have never given potassium for a diuretic 
effeci, but it may be given by other doctors. Assuming that there 
is a thousand times more potassium in this water than there is 
lithium, I would not attribute the effects of the water to the potas¬ 
sium rather than the lithium, but I would state that these acid pre¬ 
ventives, if their effect is the same, would augment each other. 

On re-examination Dr. Hammond said: . 

Mineral waters are administered over a long course of time. 
141 You can not expect to get any effect from a mineral water 
unless it is drunk continuously, depending on the individual, . 
from a couple of weeks to several months. In administering Buffalo 
Lithia Water I have ordered the patients to take it continuously, 
and from time to time to submit to me specimens of the urine for 
examination, and when it seems to me time to discontinue it I dis¬ 
continue it. In administering Buffalo Lithia Water in this way I 
have found that the specific gravity of the urine is lowered and that 
it is freer from albumen in some cases. I have found in other 
cases that it is freer from uric acid, and in other cases freer from 
indican and other putrifacted products. I have administered the 
ordinary water to see whether it would give these results, and found 
that it did not. 

On recross-examination Dr. Hammond said: 

I have experimented by giving the same quantity of Buffalo Lithia 
* Water and a natural water to the same patients, and I got good re¬ 
sults from Buffalo Lithia Water and none from the ordinary water. 
Small doses of medicine often repeated are much more beneficial 
than very large doses of the same medicine, but I am unable to say 
what would be the maximum and minimum doses that would do 
good in these respective medicines. I don’t think any physician 
can state what separate ingredient shown by the analysis of Buffalo 
Lithia Water it is that gives the effect, or that it is any one par¬ 
ticular ingredient that gives the general effect of the water. The 
results which I have obtained have been from the whole water just 
as it is. 
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Dr. John Hird deposed and said: 

I am professor of Chemistry and Toxicology in the Medical De¬ 
partment of Georgetown University. For about six years I was con¬ 
nected with the Maryland Agricultural College as one of its 

142 professors, and I was chemist for the District of Columbia 
for about 13 years. I had charge of the food and water sup¬ 
ply of the District of Columbia, and during that time I made a great 
many mineral analyses for many individuals. During the last 8 
years I have been the water expert for one of the filtration companies 
in the District of Columbia, and have done a good deal of private 
work in this line. I am an expert with reference to the mineral 
waters of America. 

I have known Buffalo Lithia Water for about 15 years, and I have 
analyzed it a great many times for what w T e call a sanitary analysis, 
and also for the determination of lithia. Recently I analyzed the 
water for the determination of lithia for the purposes of this suit, 
and I was employed by the claimants to make these analyses. Buf¬ 
falo Lithia Water is a natural spring water containing some lithia, 
and comes from a spring at Buffalo Lithia Springs, in Mecklenburg 
County, Virginia. I know the general meaning of the term lithia 
water in the English language in the United States. Some years 
ago I made an investigation of lithia water, and I could not find 
any standard for it in the books or journals, and could not find 
any where any specification for the quantity of lithium that should 
be contained in such a water. The English dictionaries do not at¬ 
tempt to establish any standard for lithia water, except to say that 
it is a natural spring water containing lithia. It is a well known 
fact that the waters sold in America under the name of lithia water 
contain mere traces of lithia combined with other minerals, and this 
Buffalo Lithia Water contains as much lithium as any of the waters 
that are sold under this name. The lithium that I have found by 
analysis in Buffalo Lithia Water amounts to .0351 parts per mil¬ 
lion, that is the metal itself—lithium. The results of mv analysis 
is that I find a little more lithia in the water from the springs 

143 than the amount advertised by the Buffalo Lithia Springs 
Water Company in the sale of the water, which is .0035 

grains per gallon. 

On cross-examination Dr. Hird said: 

The Buffalo Lithia Water has a weighable quantity of lithium in 
it per gallon. Many of the analyses that I have made of Buffalo 
Lithia Water was from a sanitary standpoint, but also to see whether 
lithia was a constant factor in the water, and I found that it was. I 
have used the spectroscopic test for identifying the lithium in this 
water. The Buffalo Lithia Water has as much lithium in it as is 
usually found in the waters that are known in the United States and 
sold as lithia waters, and which have been sold as lithia waters for 
the last 30 or 40 years. It has the normal quantity of lithium that 
is found in these natural waters. Buffalo Lithia Water differs in 
its other ingredients from the other lithia waters that are sold in the 
United States. Lithium is a much rarer element than sodium and 
11—2789a 
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it is one of those things we do not know much about. Lithium is a 
natural body constituent, and it is a rare element and as such it 
is of more prominence in a solution of this character than would e 
sodium, which is an ordinary element. I used about 3 bottles of 
lithia water in my tests, and I understand that the Government only 
used about a third of the amount that I used. If they had used as 
much water as I used they would have found lithia in weighable 
quantities per gallon. There is a weighable quantity of lithium sul¬ 
phate in each bottle. 

Adolph L. Voge deposed and said: . , n r 

I am a graduate of Cornell University. I have examined all of 
the standard dictionaries, the works on materia medica, the 
144 works on Mineral Waters of America, and the English ency¬ 
clopedias to ascertain the meanings given therein of “Buf- 
alo Lithia Water”, “Lithia Water,” “lithia”, and “mineral waters, 
j have made accurate copies of all of the definitions of these 
terms that I was able to find. I delivered a copy of these definitions 
to the counsel of the Government and the claimants in this cause. 
The definitions found in all of these English authorities upon these 
subjects, in addition to those given by Dr. Skinner in his evidence in 

this cause, are as follows, to-wit: . , 

Walton's “Mineral Springs of the United States and Canada , 
entered according to Act of Congress in the year 1871, page 222, 
makes the following statement with reference to “Buffalo Springs, 
Mecklenburg County, Virgina”, to-wit: 


“Buffalo Springs”. 

“Location and Post Office Address,—Buffalo Springs, Mecklen¬ 
burg County, Virginia. 

“Access,_From Richmond, take cars on Richmond & Danville 

Railroad to Stoecsburg Depot, one hundred and one miles southwest 
of Richmond; thence, fifteen miles by stage to the Springs. 

“Hotel:—Buffalo Springs. 


“Analysis.” 


One pint contains: 


Solids. 

nf Sn^inm . 


Grains. 

... Trace 

^nionne tu .... 

\toornP^ilim . 


trace 

v^nionae oi lviai'iieoiuiii. 

CnlnVioto rvf cnHn •• 


... 0.163 

©Ill pile! 1“ Dl ovucl • • .. 

C'lilnUnln r\f m fl (TT1P91 fi ... 


... 1.000 

jjuipildlc U1 • ••••••*•• 

nf r^rn+nvulp OT 11*011. 


... 0.325 

©UipilulC UI pHHUAicic ui .. 

CnIrkVmfp nf limp .... 


... 0.437 

©UipilclLe ui lime... 

Total. 

- 

... 1.925 


145 “Properties.—Although the above analysis is very im¬ 

perfect, still it enables us, in some measure, to estimate its 

properties.” 
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The Century Dictionary published in 1891, under the heading 
“Water,” at page 6837, Vol. 6, gives the following definition of 
“Buffalo Lithia Water”, to-wit: 

“Buffalo Lithia Water, an alkaline sulphur water, containing some 
lithia, from Mecklenburg County, Virginia. It is diuretic and 
slightlv laxative, and is employed in the treatment of lithemia, 
Bright’s Disease, and certain forms of dispepsia.” 

Bartholow’s Materia Medica and Therapeutics, in its 8th edition, 
published in 1893. on page 220, under the heading “Alkaline Min¬ 
eral Springs of North America”, says: 

“Buffalo Lithia Springs of Virginia. Contains well defined traces 
of lithia, and is alkaline. This has been used with great advantage 
in gouty, rheumatic and renal affections.” 

Biddle’s Materia Medica and Therapeutics, published in 1895, 
page 493, under the heading “Lithian Mineral Waters, says with 
reference to Buffalo Lithia Water: 

“Buffalo Lithia Springs (Mecklenburg County, Va.)—The water 
of spring No. 2 contains the alkaline and earthy sulphates and car¬ 
bonates and lithium bicarbonate. These waters are useful in gout, 
chronic rheumatism, and the uric acid and gouty diathesis.” 

Chancellor’s Treatise on Mineral Waters, etc., published in 1883, 
page 132, under the heading: “Buffalo Lithia Springs, Virginia,” 
says : 

“The waters are cold and contain a large quantity of mag- 
146 nesia, alumina, lime, potash and lithia. These waters have 
only been highly prized of late years. The water fresh from 
the soring is limpid and without taste or odor; employed only in 
drinking; it is bottled and transported in large quantities. The 
first effect is to excite the capillary circulation, producing flushed face 
and quickened pulse; they act decidedly upon the skin and kidneys, 
producing active diuresis. These waters are highly recommended in 
rheumatism, gout and disease of the kidneys.” 

Potter’s Therapeutics, Materia Medica and Pharmacy, published 
in 1913, page 144, says: 

“Full analyses of all the principal mineral waters of Europe and 
America are given * * * in the 15th edition of the United 

States Dispensatory, but a few of the most prominent are Buffalo 
Lithia Springs, Va.” On looking to the 15th edition of the United 
States Dispensatory which was issued in 1883, on page 1828, we 
find “Buffalo Lithia Springs, Mecklenburg County, Va.,” and the 
analysis there given is as follows: 

One Pint Contains: 


Grains. 

Sodium chloride.. trace 

Magnesium chloride. trace 

Sodium sulphate. 0.163 

Magnesium. 1.000 

Ferrous sulphate. 0.325 

Calcium sulphate. 0.437 


Total.... 1.925 
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147 Foster’s Practical Therapeutics published in 1897, Volume 


2, page 383, says: . . - , -> a i 

“The alkaline, calcic, and chalypeate springs include the Buffalo 

Lithia Springs in Mecklenburg County; the Farmville Lithia Spnn® 
in Prince Edward County, the Orkney Springs in Shenandoah 
County; atid Wolf Trap Lithia Springs in Halifax County. 

In the work of the eminent German author, Dr. V llhelm \\ mter- 
nitz, entitled “Hydrotherapy, Thermotherapy and Phototherapy, 
as translated bv Augustus A. Eshner, M. D., of Philadelphia, pub¬ 
lished in 1902, page 325, the followin'? definition is given of Buffalo 
Lithia Water” under the heading “Alkaline Springs of the United 

States,” to-wit: . . , . , , . 

“Buffalo Lithia Springs (No. 2) Virginia, (sulphocarbonated) 

Alkaline carbonates: Grains in one U. S. gallon 46.51; sulphates: 
grains in one U. S. gallon 43.03; total solid contents grains in one 

U. S. gallon 98.38.” a _ _ T r tt j 

In Mineral Waters of the United States, edited by J. K. Haywood, 

chief. Miscellaneous Laboratory, United States Department of Agri¬ 
culture, Bulletin No. 91,” which was reprinted by the United States 
Government in August 1907, the author undertakes to give the 
analysis of all of the celebrated mineral springs in America under 


the following statement, to-wit: 

“In the following tables are riven the analyses of the leading 
springs of the United States, the waters from which could be 

conveniently bought on the open market, * * * ? r W iAr ^ 1S 

could not be obtained, the analysis given in Crook s Mineral \V aters 


of the United States.” . . T . . , 

On pa"e 44 of this work, the author gives Buffalo Lithia 

148 Water. Buffalo Lithia Springs, Virginia,” and shows that it 
is a highly mineralized water and contains some lithium, 
to-wit, a “trace.” On page 12 of this work the author says: 

“Lithic Carbonated and Bicarbonated Alkaline Waters.—While 
lithium seldom or never occurs in waters in large enough quantities 
to be a predominating ba Q ic constituent, still it does often appear in 
sufficient quantities to have a decided therapeutic action. These 
compounds are active diuretics and form a very soluble urate which 
is easily eliminated from the system. Waters of the above class 
therefore find their greatest application in the treatment of rheuma¬ 
tism, rheumatic tendencies, and gout. In ca«es of gravel and calculi 
they are also valuable disintegrating agents.” . 

In Crook’s Mineral Waters of the United States, published in 
1899, will be found this statement, to-wit: 


Buffalo Lithia Springs, 


Mecklenburg County. 

“Post office. Buffalo Lithia Springs Hotel. Access via Southern 
R. R. to Clarksville, thence eight miles by private conveyance to 
springs. Also via Atlantic and Danville (branch line), which de¬ 
livers passengers immediately at the springs. 

“These celebrated springs occupy a central position in the section 
of country known as the Buffalo Hills, -a broken rolling district, 
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having an average elevation of 500 feet above the sea-level. The 
hotel is open from June 15th to October 1st. The buildings are 
on the cottage plan and sufficient for the accommodation of 250 
guests. Among the attractions of the place is a well-ap- 
14J pointed bathing establishment, affording ample facilities to 
visitors for mineral water baths. The springs are three in 
number and designated respectively 1, 2 and 3. They have been 
analyzed by Prof. Wm. P. Joury, of the Maryland Institute, Balti¬ 
more. W e append the analysis of springs No. 2, which is richest 
in mineral ingredients: 


Buffalo Lithia Springs. 

Lithic. Aluminous. Calcic. 

One U. S. Gallon contains: 

Solids. 

Magnesium sulphate.. 

Aluminum sulphate. 

Calcium sulphate. 

Potassium carbonate.* ’ ’ * ’ 

Calcium bicarbonate.. 

Lithium bicarbonate.* 

Iron bicarbonate.* * ’ * 

Baryta bicarbonate... 

Sodium chloride.* 

Silica chloride. 

Phosphoric acid.. 

Iodine.. 

Organic matter.. 

Total. 


Grains. 

0.88 

9.07 

33.06 

29.30 

14.96 

2.25 

0.30 

1.75 

4.92 

1.87 

traces 


small amount 


98.36 


Cases. 

Sulphureted hydrogen 
Carbonic acid . 


Cubic inches. 

.. 8.30 

.. 59.20 


150 “This analysis shows what might be termed more fully 
an alkaline-carbonated-aluminous-lithic-calcic mineral water, 
t possesses sufficient iron to give it ferruginous properties, but 
hardly enough to class it as a chalybeate. The water undoubtedly 
possesses valuable medicinal properties. The analysis would show 
it to be ant-acid, diuretic and tonic. 

“It has gained a wide reputation, especially in the treatment of 
Tu ^ n £, acid dl » thesis > gout, rheumatism, renal calculus, stone in 
the bladder, and nervous and gastro-intestinal disorders. Spring No 
S is a decided chalybeate containing 3.77 grains of bicarbonate of 
iron to the standard gallon. It is also somewhat purgative in its 
cation. On account of a heavy precipitate it is not offered for 
shipment, as are the waters of Nos. 1 and 2. These latter have an 
extensive sale throughput the country, and the proprietors present 
testimonials from well-known medical men attesting their merits. 
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Barthlow’s Materia Meffica & Therapeutics (11th edition), pub- 
lished in 1904, on page 227, gives this definition of Buffalo Lithia 

“Buffalo Lithia Springs, of Virginia, contains well defined traces 
of lithia, and is alkaline. This has been used with great advantage 

in gouty, rheumatic and renal affections.” , 

On page 229 of this same work “Buffalo Lithia W ater is classed 
as an “Alkaline Mineral Spring,” and under this heading Thera¬ 
peutical Uses of the Alkaline Mineral W aters, on page 229, 

151 the following statement is made, to-wit: 

“As we have seen that alkalies taken before meals increase 
the production of acid gastric juices, the alkaline mineral waters 

are serviceable in atonic dispepsia.” « . 

“They are especially useful in catarrh of the duodenum and ol 
the bile ducts, and in the jaundice dependent on this state of the 
mucous membrane. In incipient cirrhosis, in congestion ot the 
portal circulation, and in haemorrhoids due to hepatic obstruction, 
they render important service. Obesity, which is frequently dimin¬ 
ished by a course of alkalies, is better treated by alkaline waters, 
for at the spring these patients can be induced, more easily, to con¬ 
form to the plan of exercise and diet necessary in these cases. 

“The alkaline springs have long had a deserved reputation tor 
the cure of gout and rheumatism. With the internal use of the 
waters should be conjoined baths, douches, etc. Gout and r eu- 
matic affections of internal organs are equally amenable to the 


same treatment. . • .i 

“The alkaline waters, long used, are especially serviceable in the 

so-called lithic-acid diathesis. There is little doubt that trie con¬ 
tinuous use of alkaline waters for a long period will cause the solu¬ 
tion of uric acid renal calculi. For this purpose those alkaline 

waters rich in potassa are preferable. . . , 

“When diabetes is hepatic in origin and occurring in obese sub¬ 
jects, the alkaline mineral waters are extremely useful. A suitable 

diet should he enjoined. . j . , 

“The following domestic mineral waters may be advised m the 

above states: Bladen Springs, The California Seltzer, Ferry 

St. Louis Springs, but especially Capon, Saratoga, Buffalo-Lithia, 

Bethesda, and other alkaline springs of Wisconsin.” 


152 Lithia Water. 

The following definitions of and statements about “Lithia Water 
are found in the following dictionaries, encyclopedias, etc., to-wit: 

“The Standard Dictionary, 20th Century Edition, page 2037, 
gives the following definition of lithia water, to-wit 

“Lithia Water—a natural mineral water containing lithium salts, 
valued for use in certain diseases, as lithemia.” . 

The Funk & Wagnalls Standard Dictionary gives the following 

definition of lithia water, to-wit: . . 

“Lithia Water—a natural mineral water containing lithium salts, 

valued for use in certain diseases, as lithemia.” 

The Century Dictionary and Cyclopedia gives this definition of 
lithia water, to-wit: 
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Lithia water is a mineral water containing a considerable por¬ 
tion of lithium salts, found in natural springs in the United States. 

1 t n ,?w. e ls a so a PP^ e( i to artificial waters of similar constitution ” 
1 j Mineral Waters of the United States,” edited by “J. K. Hay¬ 
wood, Chief Miscellaneous Laboratory, United States Department of 
Agriculture, Bulletin No. 91,” which was published and distributed 
by the United States Government in 1907, the author undertakes 
on pages 32 et seep to. give the analysis of all of the celebrated min- 
eral spnngs in America under the following statement, to-wit: 

Ill the following tables are given the analyses of the leading 
springs of United States, the waters from which could be 

153 conveniently bought in the open market, together with the 
analvse~ advertised by the spring owner, or where this could 

not be obtained, the analysis given in Crook's Mineral Waters of the 
United States.” 

On page 44 of this work the author gives “Buffalo Lithia Water, 
Buffalo Lithia Springs, Virginia, with the Government’s analysis 
thereof, which shows that the water from these springs is a mineral 
water and contains “Lithium—parts per million—Trace,” and also 
contains the following statement, to-wft: 

“Lithic, Carbonated & Bi-carbonated Waters: While lithium sel¬ 
dom or never occurs in waters in large enough quantities to be a 
predominating basic constituent, still it does often appear in suffi¬ 
cient quantities to have a decided therapeutic action. These com- 

^ *1 ,. . , . . ^ form a very soluble urate which is 

easily eliminated from the system. Waters of the above class there¬ 
fore find their greatest application in the treatment of rheumatism 
rheumatic tendencies, and gout. In cases of gravel and calculi 
they are also valuable disintegrating agents.” 

/, I ? r, T?^°. em ? ker in his work on “Materia Medica & Therapeutics” 
( 4th Edition) p. 553, under the heading “Lithium,” has this to 
say about lithia waters : 

“Some mineral waters largely owe their medicinal effects to the 
small proportion of these salts which they contain, being rendered 
more effective by the natural combination with other salts ” 

In Wintermtz’s Mineral Waters, page 553, the following state¬ 
ment is made with reference to lithia waters, to-wit: 

hict that a water contains lithium, even if in a most minute 
quantity appreciable by chemical analysis, will probably be 

154 expressed in the name given to the spring whence it is 
obtained. 

In Peale’s Classification of American Mineral Waters this state¬ 
ment will be found: 

However the fact that the water contains lithia, even if only a 
trace, will probably be expressed in the name given to the spring 
In making these remarks, of couse I say nothing as to the efficacy 
or non-efficacy of even the traces in some of the springs.” 

“Mineral Waters 

i Dictionary, 20th Century Edition, gives the fol¬ 

lowing definition of “mineral waters,” to wit: 

“A natural water coining from a spring and containing some 
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characteristic mineral ingredient as carbon dioxid, or a lithium 
salt. Mineral waters are extensively used in medicines, and are 

described according to their ingredients.” 

The hunk & Wagnails {Standard Dictionary” gives the following 

definition of “mineral w r ater,” to wit: 

“A natural water coming from a spring and containing somo 
characteristic mineral ingredient as carbon dioxid, or a lithium 
salt. Mineral waters are exclusively used in medicine, and are 
described according to their ingredients.” 

“The definition of a mineral water will depend on the point 
of view; whether it be that of the chemist, or that of the physician 
or deaier * * *. Common usage has restricted the term to those 
waters that contain appreciable quantities of foreign matter * * *. 
From the standpoint of a physician a mineral water is any water 
that has an effect upon the human system, no matter how feebly 


mineralized it may be. ttci c/?\ 

(Peale, Natural Mineral Waters of the U. S. p. 5b.) 

155 “From a therapeutic standpoint a mineral water is any 
water that may ader in any way the physiological func¬ 
tions of the human system no matter liow ieebiy mineralized the 


water may be.” , 

(Winternitz’s P/idrotherapy, Thermotherapy & Phototherapy 

of Mineral Waters, pp. *Z99-oU0). . 

“Ail spring waters are impregnated more or less with mineral 
elements derived from the soil through which they pass; but only 
such as may be used for the treatment of disease, or for some spe¬ 
cial influence on the animal economy are classed as mineral waters. 
It is not necessary that the amounts of mineral matter in them 
should be large, tor in some of the most higmy prized it is very 
(New American Encyclopedia, Vol. XI., p. 534-5.) 

“Natural mineral waters are obtained from Springs. They have 
absorbed mineral ingredients from the rocks through which they 
flow. Some of the most celebrated are * * * Buffalo Lithia Water, 
of Mecklenburg County, Va.” 

(Alton’s Encyclopedia Vol. 5. Under the heading “Watered- 

Mineral.”) . „ . , . . . . 

Aiden’s Manifold Cyclopedia gives the following definition of 

“natural mineral waters,” to-wit: 

“Usual term for all spring waters which possess qualities in rela¬ 
tion to the animal body different from those of ordinary water.” 
The American Universal Cyclopedia gives the following defini¬ 


tion of “mineral waters,” to wit: 

“A commercial and medicinal name applied to all spring waters 
which possess qualities in relation to the animal body different 
from ordinary water.” 

156 Bartley’s Medical and Pharmaceutical Chemistry” gives 
the following definition of mineral waters: 

“Under the name are included such waters as, from some dis¬ 
solved substances, have a greater or less therapeutic value.” 

Chambers’ Encyclopedia gives the following definition of “min¬ 


eral waters”: 
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Spring waters which possess qualities in relation to the animal 
body different from those of ordinary water.” 

T.he Columbian Cyclopedia, gives the following definition of 
“mineral waters”: 

. 1 he usual term for all spring waters which possess qualities 

in relation to the animal body different from those of ordinary 
water.” J 

The Home Reference Library Encyclopedia gives the following 

definition of “mineral waters.” s 

Ihis term is usually applied to all spring waters which possess 
qualities in relation to the animal body different from those of 
ordinary water.” 

The United Editors’ Perpetual Encyclopedia gives the following 
definition of “mineral water”: 

“Usual term for ail spring waters which possess qualities in rela¬ 
tion to the animal body different from those of ordinary water.” 

Worcester’s Dictionary (New Edition 1881) gives the follow¬ 
ing definition of mineral waters: 

“Waters of springs impregnated with mineral substances. 

Crook s Mineral VV aters of the United States defines mineral 
waters as follows: 

“The term is applied to those waters which are used in the 
treatment of disease, either by internal administration or by 
157 external application, and which owe their virtue to their 
solid or gaseous constituents or to their elevated tempera¬ 
ture.” 

Walton’s Mineral Springs of the United States defines “mineral 
waters” as follows: 

“A mineral water, in the medical acceptation of the term, is one 
which by virtue of its ingredients, whether mineral, organic, gas¬ 
eous, or the principle of heat, is especially applicable to the treat¬ 
ment of disease.” 

Lithium or Lithia. 

The following Dictionaries and Encyclopedias give the defini¬ 
tions shown below of the word “Lithium”, to-wit: 

Webster’s International Dictionary, 1913 ed., p. 1260, gives this 
definition of lithium: F * 

“A metallic element of the alkaline group, occurring in several 
minerals, as petalite, spodumene, lepidolite, triphylite, etc., and 
otherwise widely disseminated, though in small quanities.” 

The International Encyclopedia, Vol. XI, p. 365, gives this def¬ 
inition of lithium: 

“Lithium is distributed in nature widely, but in very small 
quantities, the only minerals containing considerable amounts of 
it being the rare minerals spodumene, petante, and lepidolite. It 
is also found in certain mineral waters and in the leaves of cer¬ 
tain plants.” 

Encyclopedia Britannica, Vol. 14, p. 703, gives the following 
definition of lithium: 

12—2789a 
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“Lithium, one of the rarer metallic elements, intermediate in 
its character between sodium and barium. It was discoy- 
158 ered in 1817 by Arfvedson in the course of an analysis 
of petalite in Berzelius’s laboratory. He recognized the 
presence in this mineral of a new kind of alkali, which his master 
subsequently named “lithia,” to denote its mineral origin. Lithia, 
though widely disseminated throughout the mineral world—traces 
of it being found in almost all alkaliferous silicates, in the soil 
derived from these, and in many mineral waters—nowhere occurs 
in any abundance except in the immense masses of lithia-mica 
(lepidolite) known to exist in Bohemia.” t 

American Cyclopeadia, Yol. 10, p. 525, gives this definition of 

^“Lithia, the oxide of the metal lithium, discovered by Arfwedson 
in 1817 in the mineral petalite, since found in lepidolite, spo- 
dumene, and in several varieties of mica and feldspar, also in tobacco 
and mineral waters. It is an alkaline substance closely allied to 
potash and soda.” 

Alden’s Manifold Cyclopedia says: 

“The salts of lithia are of sparing occurrence in nature.^ * 

It is present in small quantities in many mineral waters.” 

In Chambers’ Encyclopedia the following statement with ref¬ 
erence to the “salts of lithia” is found, to-wit: 

In medicine the salts of lithia hold a high place as solvents of 
uric acid. The carbonate and citrate are used for this purpose 
and are said to be much more efficient in cases of gout and gravel 
than the potash salts. 

Appleton’s New Practical Cyclopedia defines Lithium as 

159 follows: . 

“Lithium, rare metal, the existence of which in the 

mineral petalite was discovered in 1817. It occurs in lepidolite, 
spodumene, amblygonite, triphylite, some tourmalines * * * and is 
a frequent constituent in small proportions, of mineral waters.” 

The foregoing is a statement of all of the evidence that was 
offered in this proceeding. 

Approved: 

February 15,1915. 

ASHLEY M. GOULD, Justice. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2789. Rosa C. Goode et al.,' appellants, vs. The United States of 
America. Court of Appeals, District of Columbia. Filed Feb. 23, 
1915. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

April Term, 1915. 

No. 2789. 

ROSA C. GOODE ET AL., INTERVENORS, 

APPELLANTS, 

vs. 

THE UNITED STATES. 

I 

BRIEF FOR APPELLANTS. 

Statement of the Case. 

This is an appeal from a final decree (Rec., p. 18) of 
the Supreme Court of the District of Columbia, upon a 
libel and amended libel in rem (Rec., pp. 1-3,. 5-6) at the 
suit of and in the name of the United States,'seeking the 
condemnation of seven cases of a certain natural mineral 
water, known as Buffalo Lithia Springs Water, claimed 
to have been misbranded within the meaning of the act 
of Congress approved June 30th, 1906 (34 Stats., p. 768), 
commonly styled the “Food and Drugs Act.” 

The evidence given by the witnesses for the Govern¬ 
ment shows, without contradiction, that the waters 
from a number of natural mineral springs, situated 
throughout the United States, which are celebrated in 
the treatment of gout, rheumatism, gravel in the kidneys 
and bladder, and other like diseases, have been known 
and sold in interstate commerce for more than forty 
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years, under brands which are a combination of the 
word “lithia” with the name of the place where the 
respective springs are located, such as Buffalo Lithia 
Water, Londonderry Lithia Water, Geneva Lithia 
Water, and others (Skinners’ Ev., Rec., pp. 27-28; 
Hunt’s Ev., Rec., pp. 32-33; Dr. Adams’ Ev., Rec., pp. 
43-44). 

The evidence given by the witnesses for the Govern¬ 
ment also shows that the medical profession, and the 
public at large, have always known that these waters 
contain mere traces of lithia, in combination with very 
much greater quantities of other minerals, and that they 
are the only mineral waters that have ever been sold in 
the United States under a brand which contained the 
word “lithia” or as being natural lithia waters (Dr. 
Adams’ Ev., Rec., pp. 43-44; Hilton’s Ev., Rec., pp. 45- 
46; Flemer’s Ev., Rec., p. 49; Richardson’s Ev., Rec., 
p. 50). 

The standard English dictionaries and cyclopaedias, 
works on materia medica and therapeutics, and the 
standard works on mineral waters of the United States, 
give correct definitions of these lithia waters, stating 
that they are natural lithia waters containing traces of 
lithium and,used in the treatment of gout, rheumatism and 
other like diseases (Voge’s Ev., Rec., pp. 82-90), and 
Dr. Skinner, the principal witness for the Government 
testifies: “We are not attacking the efficacy of Buffalo 
Lithia Water. We do not question it from that stand¬ 
point ” (Rec., p. 55). 

It was admitted, in behalf of the United States, that 
the water in question is a natural spring water, obtained 
from one of the natural springs known as “Buffalo 
Lithia Springs,” situated at a place named Buffalo 
Lithia Springs, in Mecklenburg County, Virginia, and 
was in its natural state and condition (Rec., p. 22). 

In the year 1872, Colonel Thomas F. Goode, the 
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husband of appellant, Rosa C. Goode, and the father 
of the other appellants and through whom all the ap¬ 
pellants claim, purchased the property on which these 
natural springs are located, and, in 1874, the United 
States established a post-office at these springs under 
the name of “Buffalo Lithia Springs, Virginia,” and has 
maintained the same there ever since (Rec., p. 22). 

In 1878, Colonel Goode engaged in the sale and ship¬ 
ment of this water throughout the United States and 
England and adopted a trade-mark therefor, being the 
symbol of a woman holding a pitcher, together with the 
words “Buffalo Lithia Water, Nature’s Materia Medica,” 
which device and words appear on the label complained 
of in the libel and set forth in the record (Rec., p. 21). 

In the same year, he applied to the United States 
Patent Office to have this trade-mark registered, which 
registration was granted by that office in April, 1878, 
(Rec., pp. 21, 22, 23). In 1901, he applied to the Patent 
Office for a renewal of registration of this trade-mark 
for a period of thirty years, which application was also 
granted (Rec., p. 22). 

Beginning in 1878, and continuously since then to the 
present time, Colonel Goode, in his lifetime, and the 
appellants since his death, as his successors in title, 
have been engaged in bottling, shipping and selling the 
water from these springs throughout the United States, 
England, and France, under this label or brand (Rec., 

p. 22). 

This water gained a high reputation for its beneficial 
effects, which it has held for forty years, the sales have 
been large, and it is a valuable property to its owners 
(Rec., pp. 28, 30, 35, 38-39, 40-43). 

It is admitted on the record that the water seized and 
all that is sold under this label is a natural mineral water, 
bottled, shipped and sold as it flows in the springs with¬ 
out any additions, subtractions, modifications or treat- 
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merits (Rec., pp., 21-22); that it does contain lithia (Rec., 
pp. 25, 27, 34), and though in a very slight quantity, and 
in combination with many other substances, yet it con¬ 
tains as much lithia as is found in any known natural 
mineral water, which is potable (Rec., pp. 29, 30-33). 

It is also established by physicians of the allopathic 
school of medicine, called as witnesses by the United 
States, that while, in their opinion, the quantity of 
lithia contained in this water is too slight, of itself, to 
produce beneficial effect, yet that the whole water , notwith¬ 
standing the small quantity of lithia in it, is a powerful 
diuretic affording relief in cases of the disorders for which 
its use is recommended by the label (Rec., pp. 32-35, 
37-39, 55). 

The evidence offered by the United States also estab¬ 
lishes that there is no standard established by law, by 
the United States Pharmacopoeia or National Formulary 
or by any dictionaries, encyclopaedias or works on 
materia medica, fixing the quantity of lithia, in a natural 
lithia water, though the dictionaries, encyclopaedias and 
works on materia medica do contain definitions of the 
term “lithia water” (Rec., pp. 30, 35, 44, 49-50). 

The evidence offered by the United States also estab¬ 
lishes that it is and has been generally known to the public 
that this and all other natural mineral waters called 
“Lithia Water” contain but a slight trace of lithia (Rec., 
pp. 28, 29-30, 34, 35, 37-38, 43-44), and, also, that since 
the year 1907, the appellants have sent out, with each 
package of the water a full and accurate analysis of its 
constituents, showing, among other things, the true 
quantity of lithia found in it (Rec., p. 30). 

On the part of appellants there was given the testimony 
of numerous physicians, both of the allopathic and homeo¬ 
pathic schools of medicine, to the effect that the adminis¬ 
tration of this water produced the therapeutic effects 
they would expect from the administration of salts of 
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lithium (Ree., pp. 56, 57, 59, 60, 69, 71, 72, 73, 74, 77, 78, 
79), while the uncontradicted testimony of the physicians 
of the homeopathic school of medicine is to the effect 
that the amount of lithia in this water, as shown by the 
Government analysis, is sufficient to constitute a homeo¬ 
pathic dosage of lithia, and to produce the same 
therapeutic effect as would be derived from the regular 
administration of lithia, in homeopathic doses, in con¬ 
formity with the methods of treatment of that school of 
medicine (Rec., pp. 56, 69, 71, 72, 73, 74). 

It was not claimed in the court below that the label 
contained any false statement of fact as to the water or 
its constituents, properties or utility for the purposes 
for which it is recommended, but the sole basis of the 
claim of misbranding was that this water contains so 
little of the salts of lithium that the consumer could not 
drink enough to obtain the dosage of lithia deemed by 
the allopathic school of medicine necessary for thera¬ 
peutic results from the use of lithia alone (Rec., pp. 26, 
31, 32, 34-35, 36, 37, 38, 40, 41, 43, 44, 50). 

This test of misbranding is not claimed to be based 
upon any “uniform rules and regulations” made by the 
Secretaries of the Treasury, Commerce and Labor, and of 
Agriculture, authorized to be made by them by section 
3, of the act of Congress, but results from the fact that 
in the latter part of 1907, certain chemists of the Bureau 
of Chemistry in the Department of Agriculture, on their 
own initiative, “called a convention of the Mineral 
Water people,” “to consider the question of the naming 
and labelling of mineral waters,” and Dr. Skinner, of 
that bureau, testifies that as a result of this conference 
“we crystallized our ideas” “in a bulletin known as F. 
I. D., 94” (Rec., p. 28). 

This “crystallization” is the basis of the decree below 
destroying appellants’ business. 
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The Proceedings in the Court Below. 

As the course of the proceedings, leading to the issue, 
in the court below ; is deemed to have an important 
bearing upon the decree, it is believed that a brief sum¬ 
mary thereof, at this stage, will be helpful to a correct 
understanding of the case. 

By the terms of the statute (section 10), it is provided 
that the proceedings to enforce the statute shall be 
begun “by a process of libel for condemnation’’ (34 Stat., 
p. 771) and that the— 

“proceedings of such libel cases shall conform, as 
near as may be, to the proceedings in admiralty, 
except that either party may demand trial by 
jury of any issue of fact joined in such case.” 
(Id., p. 772). 

The proceedings followed the form prescribed by the 
statute and the issue was tried without a jury (Rec., p. 
20 ). 

On this appeal, therefore, the case is here for trial de 
novo, both as to law and fact. 

The original libel in its third paragraph sets forth the 
ground of condemnation as being that the water is 
misbranded and the misbranding is alleged to consist in 
four misleading statements, to wit: (1), that the label 
imports that the water is a lithia water, whereas it— 

“does not contain an appreciable amount of lithiumy 
and will not give the therapeutic effect of lithium 
when a reasonable quantity of the said water is 
consumed 

(2), that the water is not a lithia water or entitled by 
reason of its ingredients to be so called ; (3), that it is 
offered for sale under the distinctive name of another 
article, to wit, lithia water, when in truth it is not a 
lithia water or entitled to be so called; and, (4), that the 
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bottles are “labelled and branded so as to deceive and 
mislead the purchaser” (Rec., p. 2). 

Attention is here invited to the fact that though four 
allegations of misbranding are made, no fact constituting 
a misbranding is set up, except as to the first, as to 
which it is averred that the water does not contain an 
appreciable amount of lithium, and will not give the 
therapeutic effect of lithium when a reasonable quantity 
is consumed. 

Beyond this averment, the libel is destitute of any 
averment of fact as a basis for the other three allega¬ 
tions of misbranding. No fact tending to show that the 
water is not a lithia water is set up which appellants 
could either admit or deny or of which they should de¬ 
mand proof, secundum allegata, except the one of in¬ 
appreciable quantity and lack of therapeutic effect, 
addressed to the first allegation. 

To this libel appellants demurred (Rec., p. 5) and the 
demurrer was sustained (Rec., p. 6), whereupon the libel 
was amended, by striking out the only facts averred in 
support of the allegation of misbranding; namely, the 
words in italics, above quoted, in support of the first 
allegation (Rec., pp. 5-6). 

To the libel, as thus emasculated, appellants again 
demurred (Rec., p. 7), which demurrer was overruled 
(Rec., pp. 10-11). Thereupon, the appellants, “not 
waiving their demurrer” (Rec., p. 11), answered and 
traversed all the allegations of misbranding contained in 
the libel and in addition thereto specially set up and 
pleaded the privilege of using, for said water, its own 
distinctive name, under the proviso of the eighth section 
of said act of Congress, alleging that it had been known 
and sold under said distinctive name for more than 
twenty years, that it is not an imitation of or offered for 
sale under the distinctive name of any other article 
and does not contain any poisonous or deleterious in- 











gredients, and that, on the same label, is a statement of 
the place where the said water is produced (Rec., pp. 
12-13). 

Upon this state of the pleadings the cause proceeded 
to trial and the court rendered judgment for the United 
States (Rec., p. 18), from which appellants appealed to 
this court (Rec., p. 19). 

Notwithstanding the fact that the libellant had, by 
amendment, striken from the libel the allegation that 
the water— 

“does not contain an appreciable amount of 
lithium, and will not give the therapeutic effect 
of lithium when a reasonable quantity of the 
water is consumed,” 

an examination of the evidence on behalf of the United 
States, set forth in the “Statement of Evidence on 
Appeal” (Rec., pp. 20-56) will disclose that all the evi¬ 
dence offered and the only evidence offered, in support 
of the allegation of misbranding, was evidence tending 
to show the inappreciable quantity of lithium in the water, 
and that that quantity, in the opinion of the witnesses, 
would not give the therapeutic effect of lithium when a 
reasonable quantity of the water was consumed. All 
this evidence was admitted over the objection and ex¬ 
ception of appellants. 

An examination of the opinion rendered by the learned 
justice who presided at the trial, assigning the reasons 
for his judgment (Rec., pp. 14, 15, 16), will show that 
he, in distinct terms, bases his judgment upon this same 
evidence, namely, the evidence tending to prove the 
inappreciable quantity of lithium in the water, and the 
lack of therapeutic effect, when a reasonable quantity 
is consumed. 

By the course of procedure thus adopted, the appellants 
assert that the case was not tried and decided upon the 
allegations of the pleadings, but upon allegations which 
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had been completely eliminated from the case by an 
express amendment, made, upon leave of the court, 
after the first demurrer had been sustained, and before 
issue joined or answer filed. 

The Questions in the Case. 

The foregoing statement discloses that the following 
questions are raised by this appeal. 

1. Can a judgment be lawfully based upon evidence 
offered to establish an allegation in the pleading which 
allegation had been previously expressly eliminated by a 
voluntary amendment before issue joined? 

2. Can the proprietor of an article of food, a natural 

mineral water, be deprived, under this statute, of the 

continued use of its own distinctive name which it has 

• 

borne for more than thirty years, by which, alone, it 
has been known to the public and the scientific world, 
upon evidence that, in the light of recent chemical, 
pharmacological or other scientific research that name 
might not now be a scientifically appropriate one to 
adopt? 

3. Can a natural mineral water containing lithia and 
giving, as a whole water, the therapeutic effects of lithia, 
be said to be misbranded in being called lithia water, 
merely because it contains an insufficient quantity of 
lithia to constitute an allopathic dose of lithia, or to 
produce, by the medium of the lithia alone, the thera¬ 
peutic effects of an allopathic dose of lithia, when a 
reasonable quantity of it is consumed? 

Assignment of Errors. 

The court erred: 

1. In entering judgment of condemnation against 
the property seized herein. 

2. In not entering judgment releasing the property 
seized and dismissing the libel. 







3. In admitting and considering the evidence objected 
to by the intervenors in each and every of the instances 
as indicated in and by the statement of evidence on 
appeal. 

4. In refusing to admit and consider the evidence 
offered by the intervenors in each and every of the 
instances excluded by the court as indicated in and by 
the statement of evidence on appeal (Rec., p. 19). 


ARGUMENT. 

In the foregoing statement it has been pointed out 
that the libel nowhere alleges any facts as constituting 
a misbranding. The allegations remaining, after the 
excision, by amendment, of the first averment are simply 
that the water is not a lithia water or entitled by its 
ingredients to be called such; that it is offered for sale 
under the name of another article, to wit, lithia water, 
when it is not such or entitled to be so called, and that 
it is so labelled and branded as to deceive and mislead 
the purchaser (Rec., p. 2). 

The effect of the libel as thus amended is merely to 
say that the water in question is not a lithia water nor 
entitled to be called such. Why it is not is not stated. 
The facts upon which the libel relies to establish that it 
is not a lithia water nor entitled to be called such are 
wholly suppressed and left to conjecture. 

The Decree Founded Upon Incompetent Evidence. 

It was because of the utter absence of traversable facts 
in the amended libel that appellants again demurred, as 
will be seen by the terms of the demurrer (Rec., p. 7). 
When this demurrer was overruled, appellants answered, 
reserving in the answer the objections raised by the de¬ 
murrer, and traversed the general statements of the libel 
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as specifically as their general terms would admit. As 
above shown, the libellants then proceeded to offer 
evidence in support of the allegations which had been 
eliminated by amendment, to which appellants objected 
and excepted, for the reasons, among others, that there was 
no allegation in the libel to support such evidence, which 
exceptions are embraced in the third error assigned 
(Rec., pp. 19, 26, 27, 31, 33, 35, 36, 37, 38, 40, 41, 42, 
43, 49). That this evidence was incompetent and can 
not sustain the libel is elementary and has been fre¬ 
quently so held by the Supreme Court of the United 
States. 

In Harrison vs. Nixon, 9 Pet., 483, it was said by Mr. 
Justice Story (p. 503): 

“Every bill must contain in itself sufficient 
matters of fact, per se, to maintain the case of 
the plaintiff, so that the same may be put in 
issue by the answer, and established by the proofs. 
The proofs must be according to the allegations 
of the parties, and if the proofs go to matters not 
within the allegaiions f the court can not judicially 
act upon them as a ground for its decision , for 
the pleadings do not put them in contestation. 
The allegata and the probata must reciprocally 
meet and conform to each other .’ 1 

In Boone vs. Chiles, 10 Pet., 177, Mr. Justice Baldwin 
says (p. 209): 

“A party is not allowed to state one case in a 
bill or answer, and make out a different one by 
proof; the allegata and probata must agree; the 
latter must support the former.” 

In Foster vs. Goddard, 1 Bl., 506, Mr. Justice Swayne 
says (p. 518): 

“A party can no more succeed upon a case 
proved, but not alleged, than upon a case alleged, 
but not proved.” 








In Rubber Co. vs. Goodyear, 9 Wall., 788, Mr. Justice 
Swayne says (p. 793): 

“The examination of the case by the court is 
confined to the issues made by the pleadings. 
Proofs without the requisite allegations are as 
unavailing as such allegations would be without 
the proofs requisite to support them.” 

In United States vs. Huckabee, 16 Wall., 414, Mr. Jus¬ 
tice Clifford states the rule thus (p. 425): 

“Pleadings, in informations for seizures upon 
land, or for confiscation of property, as well as in 
causes of admiralty or maritime jurisdiction, or 
in actions at law, or suits in equity, are governed 
by certain well-established rules of practice, which 
require that the allegations shall correspond with 
the facts as proved.” 

All of this evidence should, therefore, have been ex¬ 
cluded, and its wrongful admission can not support a 
judgment. Not only was there no appropriate allegation 
under which it could be admitted, but the error of its 
admission was intensified by the fact that the only 
allegation, if valid in law, under which it would have 
been pertinent and admissible, had, after demurrer, been 
expressly and in precise terms, eliminated from the libel 
by libellants’ amendment before issue joined. 

Without this allegation, it is submitted that the libel 
does not state a case which in law could entitle libellants 
to a judgment and this objection is as valid here as under 
the demurrer. 

The Amended Libel States No Case Under the Statute. 

The office of a libel, like that of a declaration or bill is 
to inform the court of the existence of such a state of 
facts as will authorize the exercise of its jurisdiction, by 
way of inquiry into the truth of the allegations and upon 
which facts, if established, it may lawfully base a judg- 
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ment. Furthermore, these facts must be stated with 
sufficient certainty to enable the adverse party to know 
the nature of the facts he is called upon to meet. 

In the analysis already given of the pleadings, it has 
been shown that the amended libel merely avers that 
the water seized is not a “lithia water’ ’ nor entitled to be 
called such. It nowhere alleges what a “lithia water” is, 
or what attributes a water must possess in order to be 
rightfully called a “lithia water,” but it merely affirms 
the conclusion, as matter of law, of the pleader, based upon 
undisclosed facts. 

The court can not take judicial notice of what “lithia 
water” is, for no such commodity is known to the law, 
and as the court is not informed by the libel, what 
“lithia water” is, it can not determine, on the face of the 
libel, whether the water seized is “lithia water” or not, 
because the court is furnished with no means of dis¬ 
tinguishing or differentiating one from the other. In 
order to render judgment for the libellant, it must accept 
and adopt the conclusion of law of the pleader, without 
any means of knowing whether that conclusion be sound 

or not. 

This would be allowing the pleader to usurp the func¬ 
tions of the court and to dictate the judgment, instead 
of requiring the pleader to submit the facts and allow the 
court to pronounce the proper conclusion of law, result¬ 
ing therefrom. 

The foregoing principles are elementary and familiar 
to the courts and are essential to be observed in the ad¬ 
ministration of justice in all proceedings at common law. 
They are likewise necessary to be observed in proceed¬ 
ings under this statute. 

In the case of the United States vs . St. Louis Coffee 
and Spice Mills, 189 Fed. Rep., 191, which was a criminal 
prosecution under this act, involving charges of both 


adulteration and misbranding, the court, in sustaining a 
demurrer to the information, said (p. 194): 

“The information charges that there was an 
adulteration of the article, but fails to state in 
what particular and how it was adulterated. It 
states a conclusion without making the necessary 
averments from which the conclusion could be 
fairly reached.” 

After reciting the things which, by the terms of the 
statute constitute adulteration, the court further says 
(p. 194): 

“It would seem that one or more of these 
things should be specifically charged in the infor¬ 
mation, and that the charge should be made with 
such particularity as to fairly inform the defend¬ 
ant of the act of violation complained of.” 

It is manifest that this libel does not comply with any 
of the rules of pleading above stated. The charge that 
said water “is not a lithia water”—there being no such 
commodity as a standard lithia water—is no more defi¬ 
nite than if the Government had simply copied the brand 
and then charged that said brand “is false and misleading 
within the purview of the Food and Drugs Act.” In either 
case, if such a charge were held to be sufficient to require 
the claimants to answer, other than by demurrer, then 
the Government would be left at liberty, without notice 
to the defendants, to take any position and to make out 
its case by any testimony it pleased. 

It is obvious, therefore, that the naked charge that the 
contents of said bottles is not a lithia water, gives the 
defendants no notice as to what ultimate facts the Govern¬ 
ment expects to prove by its testimony in order to show 
that the sale of said water under said brand is a viola¬ 
tion of the Food and Drugs Act. As stated above, the 
Government’s libel would have been just as definite in 
its charges, and would have given the defendants just as 
definite information as to what crime they are charged 





with (for the violation of said act is made a crime), if the 
libel had simply copied the brand and then charged “that 
said brand is false and misleading under the provisions 
of the Food and Drugs Act.” 

The soundness of this objection to the libel is very 
strongly illustrated by the fact that the Government, on 
the trial of this case on its merits, did assume, through 
the medium of testimony , to define what a “lithia water” 
should be, taking the position that a water could not be 
branded lithia water unless it contained a sufficient 
amount of lithium to give its therapeutic effect when 
a reasonable quantity of the water is consumed, although 
that very charge had been stricken from the Government's 
libel by amendment, as heretofore shown. 

It is respectfully submitted therefore, that the trial 
judge erred in overruling the claimants' demurrer to the 
amended libel, and that, as the amended libel, on its 
face, states no cause of action, the judgment of the lower 
court should be reversed, and the cause remanded with 
directions to dismiss the libel. 

There being no standard established by law as to 
what “lithia water” is, or what might lawfully or prop¬ 
erly be called “lithia water” and no such standard being 
averred in the libel, no basis exists in the libel by which 
the court can determine whether the conclusion of law, 
set out in the libel, that the water seized is not “lithia 
water,” is sound or not, and for this reason the judgment 
should be reversed and the cause renanded with direc¬ 
tions to dismiss the libel. 

Appellants’ Right to the Use of the Distinctive Trade 
Name Embodied in the Label is Expressly Pro¬ 
tected by the Statute. 

As to the fact that the water seized has been produced 
and sold under the name embodied in the label as its 
own distinctive name no question is made. There is no 
conflict about it and all the witnesses called in the case 
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who testify on the subject, for the libellants as well as 
for appellants, concur. There is also no conflict as to 
the fact that the use of the term “lithia water” with re¬ 
spect to natural mineral waters, in conjunction with the 
name of the particular natural mineral springs from which 
they are taken, is an entirely arbitrary one , involving no 
representation as to the mineral contents of the water , and 
has been used by the proprietors of the different springs 
for over forty years, and constitutes their distinctive, 
identifying commercial and trade name. 

And it is formally admitted on the record that the 
name used on the label, involved in this case and alleged 
to be a misbranding, is a distinctive, identifying, com¬ 
mercial trade-name, and has been such since January, 
1878, nearly thirty-three years before this libel was filed 
and more than twenty-eight years before the Food and Drugs 
Act was enacted. 

It is respectfully submitted that the trial judge erred 
in refusing to hold and decree that the claimants are 
protected in the use of the distinctive trade-name “Buffalo 
Lithia Water” in the sale of the waters from the Buffalo 
Lithia Springs, Virginia, by the express provision of 
section eight, sub-section four, of the Food and Drugs 
Act. 

This defense is clearly established by the admitted and 
undisputed facts in this record. The Government’s libel 
charges that Buffalo Lithia Water is both a “food and 
drug” within the meaning of the Food and Drugs Act 
(Rec., p. 6). 

Section 6 of the Food and Drugs Act provides that: 

“The term ‘food/ as used herein, shall include 
all articles used for food, drink , confectionery, or 
condiment by man or other animals, whether 
simple , mixed , or compound .” 

Sub-section “Fourth” of section 8 of the act provides 
that such a “food” shall be deemed to be misbranded 
within the meaning of the act if the packages containing 
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it shall bear any false statement, design, or device re¬ 
garding the ingredients contained therein, unless such 
article of food does not contain any added poisonous 
or deleterious ingredient, and is being sold under its own 
distinctive name, and that in such cases it shall not be 
deemed to be misbranded, if the label bears a statement 
of the place wherp said article has been “manufactured 
or produced.” The provisions of the Food and Drugs 
Act above referred to are in these words: 

“That for the purposes of this act an article 
shall also be deemed to be misbranded. ... In 
the case of food: 

• • • • • • 

“Fourth. If the package containing it or its 
label shall bear any statement, design, or device 
regarding the ingredients or the substances con¬ 
tained therein, which statement, design, or device 
shall be false or misleading in any particular ; 
Provided, That an article of food which does not 
contain any added poisonous or deleterious in¬ 
gredients shall not be deemed to be adulterated 
or misbranded in the following cases: 

“First. In the case of mixtures or compounds 
which may be now or from time to time here¬ 
after known as articles of food, under their own 
distinctive names, and not an imitation of or 
offered for sale under the distinctive name of 
another article, if the name be accompanied on 
the same label or brand with the statement of 
the place where said article has been manufactured 
or produced” 

It is admitted that Buffalo Lithia Water is both a 
“mixture” and a “compound.” Speaking upon this 
subject the Government’s witness, Dr. Reid Hunt, said 
(Rec., p. 33): 

“Buffalo Lithia Water is a mixture or compound 
because it contains 10 or 12 different minerals or 
medicines in solution, each and all of which are 
used separately and in different combinations in 
the treatment of human diseases.” 
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It is manifest that this section of the Food and Drugs 
Act was intended to cover both manufactured and natural 
“mixtures or compounds,” for the last clause in section 1, 
of sub-section “Fourth,” of section 8, just quoted above, 
provides that “mixtures or compounds” which are sold 
under their own distinctive names, and do not contain 
any added poisonous or deleterious ingredients, shall 
not be deemed to be adulterated or misbranded “if the 
name be accompanied on the same label or brand with 
the statement of the place where said article has been 
manufactured or produced .” 

Webster’s Dictionary gives this definition of the 
word “produce”: 

“To bring forth, as young, or as a natural prod¬ 
uct or growth; to give birth to; to bear; to gener¬ 
ate; to propagate; to yield; to furnish; as, the 
earth produces grass; trees produce fruit; the 
clouds produce rain.” 

The Century Dictionary gives this definition of the 
word “produce”: 

“4. To bring forth; generate; bear; furnish; 
yield. 

“II. To bring forth or yield appropriate off¬ 
spring, products, or consequences; as, this tree 
produces well.” 

It is a fact of common knowledge that trade names 
are often of immense value in the commercial world. Many 
of the most valuable and useful natural and manufac¬ 
tured commodities which are in common use among 
the people in the United States, have been sold for a 
great number of years under labels which are well un¬ 
derstood by the consuming public, but which do not ac¬ 
curately, if at all, describe the chemical constituerits of 
these commodities. Nevertheless, the consuming public 
understands exactly what they are getting when they 
buy packages bearing these labels, and in fact would be 
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deceived if they should get these natural or manufac¬ 
tured commodities under any other than their well- 
known distinctive names. It is manifest, that this “dis¬ 
tinctive name” feature was incorporated in this act ex¬ 
pressly to protect the right of the owners thereof to con¬ 
tinue to sell and of the consuming public to obtain these 
commodities under these labels, without the adoption 
of a new nomenclature in interstate commerce, even 
though the labels do not accurately describe the con¬ 
stituents of the commodities. 

Buffalo Lithia Water is produced by the Buffalo 
Lithia Springs, situated at Buffalo Lithia Springs, Va. The 
label distinctly states this fact. The Government ad¬ 
mits, in the stipulation of facts filed in this case, that 
these waters have been known and sold throughout the 
United States under the name Buffalo Lithia Water since 
1878. The stipulation with reference to these facts is as 
follows (Rec., p. 22): 

“Fifth. That Col. Thomas F. Goode during his 
life, and his widow and children, the intervenors, 
have continuously engaged in bottling, shipping, 
and selling the waters from said springs since 1878 
throughout the United States and in England and 
France under this label or brand “Buffalo Lithia 
Water.” The water seized and sought to be con¬ 
demned in this cause was bottled, labeled, and 
shipped in the ordinary and usual course of the 
business of the intervenors in selling said waters.” 

The Government further admits that the bottles that 
have been seized in this cause are filled with Buffalo 
Lithia Water from the celebrated Buffalo Lithia Springs, 
situated at Buffalo Lithia Springs, Va., and that this 
water does not contain any added poisonous or deleteri¬ 
ous matter. The stipulation with reference to these 
facts is as follows (Rec., p. 22): 

“Second. That the contents of said packages and 
bottles is a natural spring water and was taken 
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from ‘Springs No. 2/ one of the natural springs 
known as ‘Buffalo Lithia Springs/ situated at 
Buffalo Lithia Springs, in Mecklenburg County, 
in the State of Virginia, and was bottled and 
shipped in its natural state and condition by the 
intervenors, who are the owners of these springs/ 7 

It is obvious, therefore, that the claimants had the 
right to use the distinctive name “Buffalo Lithia Water” 
in the sale of the waters from the Buffalo Lithia Springs, 
Va., under the express provisions of the Food and Drugs 
Act, even though the water, like all other natural mineral 
springs waters, contains only a trace of lithia or lithium 
salts. In the case of the United States vs. 40 Barrels, 
etc., of Coca Cola, 191 Fed., p. 431, which was affirmed 
by the United States Circuit Court of Appeals at Cin¬ 
cinnati, a case directly in point, Judge Sanford said 
(pp. 435-6): 

“The conclusion is, to my mind, unavoidable, 
that by the use of this language Congress intended 
to provide that a compound article of food thus 
known, labeled and sold under its own distinctive 
name should be assimilated to a natural product 
and not deemed to be adulterated, whatever 
the character of its ingredients, if it contained no 
ingredients other than those habitually and regu¬ 
larly entering into it as constituents under the 
form and with the characteristics with which it had 
acquired its distinctive name and become known 
to the public. In this case, as in the case of a 
natural food product, if the article is sold under 
the same distinctive name, with the same con¬ 
stituents and with the addition of no other in¬ 
gredients whatever, the public in purchasing the 
article is not deceived—as it would be if an 
essential constituent ingredient were left out— 
but on the contrary obtains exactly the article 
which it has been accustomed to buy under this dis¬ 
tinctive name , and which possesses exactly the 
qualities and produces exactly the effect which 
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renders it in the mind of the public a desirable 
article of consumption, without addition, change 
or adulteration. And while it is true that a pur¬ 
chaser of Coca Cola, for example, may not know 
either that it contains caffeine at all or the actual 
quantity of caffeine that it contains, the same 
thing may be true of the purchaser of coffee, or 
of other natural foods containing poisonous or 
deleterious ingredients. However, in the one case, 
as in the other, the purchaser obtains the article 
which he desires in its entire makeup and composi¬ 
tion, without addition or subtraction, and without 
the addition of any deleterious ingredient with 
whose effect he is unaccustomed and which he does not 
desire. In short, in the one case, as in the other, 
the public obtains without deception exactly the 
article which it wishes to buy, producing the effect 
which it desires; and in the one case, as well as in 
the other, I think the article can not be properly 
said to be adulterated within the meaning of the 
Food and Drugs Act, and the plainly expressed 
intention of Congress on this subject.” 


The Circuit Court of Appeals for the sixth circuit in 
affirming this judgment (215 Fed. Rep., 535), said 
(pp- 543-4): 

“We have reached the conclusion that Coca 
Cola does not contain any ‘added poisonous or 
deleterious ingredients,’ and it is undisputed 
that the labels carry a statement of the place of 
manufacture. Hence, this proviso declares that 
Coca Cola shall not be deemed to be adulterated 
or misbranded if it was or is known as an article 
of food under its own distinctive name and if it 
is not in imitation of or offered for sale under the 
distinctive name of another article. It is an article 
of food, under the definition of the statute. That 
it was, at the time of the passage of the law and 
ever since has been, known under its own distinc¬ 
tive name is too clear for question , except as it is 
said that the adopted name can not be its dis¬ 
tinctive name because it is the distinctive name 










22 


of another article . . . What is the ‘distinc¬ 

tive name of another article 1 under which name 
Coca Cola is soldf The record makes it very clear 
to us that there is no such other article. No article 
except plaintiffs compound is or ever has been 
sold ‘under the distinctive name/ Coca Cola. . . . 
These words constitute and are the distinctive name 
of plaintiffs product , and they are the distinctive 
name of nothing else. . . . These associated 
wards as the distinctive name of any substance or 
combination of substances were unknown until 
adopted by plaintiff; that ‘distinctive name’ is still 
unknown as an appellation for any other substance 
on the market.” 

The appositeness of the foregoing quotation to the 
case at bar must be at once obvious; by substituting for 
the words “Coca Cola” in the opinion, the words “Buf¬ 
falo Lithia Water,” the language precisely and aptly 
meets the facts of this case and states the law thereto 
applicable. 

It is therefore submitted that the trial judge erred in 
failing and refusing to hold that the packages and bottles 
seized in this case were not misbranded, because the 
claimants are protected in the use of the brand “Buffalo 
Lithia Water,” in the sale of said waters in interstate 
commerce, under the admitted facts disclosed by the 
record and the express provisions of the Food and Drugs 
Act, upon which this proceeding is based. 

The Evidence Upon the Whole Case Demonstrates 
That There is no Misbranding Within the Purview 
of the Statute. 

Conceding for the purposes of this discussion that the 
amended libel states a case which, if proved, could be the 
foundation of a valid judgment, and laying aside for the 
present the defense of distinctive trade name, it is still 
contended that upon the whole evidence the appellants 
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are entitled to judgment dismissing the libel, on the 

merits. 

An examination of the evidence in the record will show 
that the decree in this cause, adjudging that the property 
seized is misbranded under the provisions of the Food 
and Drugs Act, is based exclusively upon the incompe¬ 
tent testimony of certain chemists, pharmacologists, 
physicians, and druggists as to what they think ought 
to be the technical meaning of the commodity term 
“lithia water," and that it should be reversed on the 
undisputed facts admitted, or proven on cross-examina¬ 
tion of the Government's witnesses, showing what the 
purchasing public throughout the United States under¬ 
stands and has always understood to be “a natural 
lithia water." 

The Government's theory as to what a water must 
contain to entitle it to be branded “lithia water" under 
the Food and Drugs Act is not stated in its amended 
libel, but on the trial of this case the Government was 
allowed, over the objection of the claimants, to prove 
by certain chemists, pharmacologists, physicians and 
druggists who admit that they do not know the common ov 
popular meaning of the commodity term li lithia water y ” 
and admit that there is no authoritative standard for such a 
water y that in their opinion } the technical meaning of that 
term, in the light of recent scientific research, ought to be 
“a water that contains enough lithium to give the thera¬ 
peutic effect of lithium when a reasonable quantity of 
the said water is consumed," notwithstanding the fact 
that this specific claim was stricken out, by amendment, 
from the original libel, as hereinbefore shown. 

The court, in deciding this case, totally ignored the 
general and popular meaning of the commodity term 
lithia water, as the undisputed evidence shows it is, and 
has heretofore been understood, in the English language, 
throughout the United States, and, basing its decision 



exclusively upon the technical opinions given by expert 
witnesses as to what, in their professional opinions, ought 
to be a lithia water, said (Rec., pp. 14-15): 

“ There is little dispute as to the essential facts 
of the case. Naturally the first question which the 
controversy suggests, is, what is a ‘lithia water.’ 
There appears to be no definition given by the Pure 
Food Act or by the United States Pharmacopoeia 
as to the quantity of lithium which a given amount 
of water must contain in order to reasonably 
entitle it to be designated ‘lithia’ water. The 
Government has offered the testimony of chemists, 
pharmacologists, physicians, and druggists to the 
effect that the common understanding is that a 
natural lithia water is one that contains enough 
lithium so that when a reasonable quantity is 
consumed a physiological or therapeutic effect 
would be obtained in consequence of the lithium 
content. This appears not only to be a fair and 
reasonably accurate definition, one which appeals 
to the common sense and understanding of a 
non-scientific person, but is supported by the 
overwhelming weight of the testimony in the 
case.” 

In this portion of the opinion, it is respectfully sub¬ 
mitted that the learned justice who presided at the 
trial, fell into grave error as to the nature and effect of 
the evidence before him. The statement is that: 

The Government has offered the testimony of 
Chemists, Pharmacologists, Physicians and Drug¬ 
gists to the effect that the common understanding 
is that a natural lithia water is one that contains 
enough lithium so that when a reasonable quan¬ 
tity is consumed a physiological or therapeutic 
effect would be obtained in consequence of the 
lithium content. This appears not only to be a fair 
and reasonable accurate definition, one which 
appeals to the common sense and understanding 
of a non-scientific person, but is supported by the 
overwhelming weight of the testimony in the case ” 
(Rec., pp. 14-15). 
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It is to be observed that in the passage of the opinion 
last quoted, the court states that the testimony of the 
class of witnesses mentioned gives, not their professional 
opinion of what a lithia water ought to be, to be so styled, 
but what “the common understanding is” of what “a 
natural lithia water is;” that is the general and ordinary 
understanding of the public or consumers of these waters. 

Fully mindful of the deference and respect due, as 
well to this court as to the learned court below, and 
fully conscious of the grave responsibility assumed by 
counsel in questioning the correctness of the court’s 
statement of the effect of the evidence, counsel for ap¬ 
pellants would be recreant to their duty to their clients 
and to this court, did they not solemnly assert that 
this statement in the court’s opinion (undoubtedly 
inadvertent) is wholly unsupported and unjustified by 
the evidence in the record. And it further becomes the 
duty of counsel to set forth in this place a more detailed 
statement of that evidence than would otherwise be 
required. 

The witnesses referred to in the opinion of the court 
number sixteen, in all. Of these sixteen witnesses only 
one , a druggist, even attempts to state what the “common 
understcmding” of a “natural lithia water” is. They are 
as follows: Collins, who gives a chemical opinion, and 
nothing more (Rec., p. 26); Skinner, who gives one 
physiological and three chemical opinions (Rec., p. 27) 
and says, “I don f t know what the general public through¬ 
out the United States understands by the commodity term 
( lithia water ’ ” (Rec., p. 27); Haywood gives a scientific 
opinion only, formed in 1905 (Rec., p. 31); Hunt gives 
a pharmacological opinion only, and says, “I know noth¬ 
ing of what is the generally understood meaning of lithia 
water throughout the United States ” (Rec., p. 32); Als- 
berg gives a pharmacological opinion only, and no expres¬ 
sion as to what the “common understanding” is (Rec., 
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p. 34); Levenhart gives what he calls a physiological 
and scientific opinion and says, “I never made any inves¬ 
tigation as to the popular idea about lithia waters until 
I became interested in this case, and I can not state what 
is the general and ordinary meaning of the commodity 
term lithia water as it is understood throughout the United 
States” (Rec., p. 35); Salant, “Never made any investi¬ 
gation of lithia waters and their uses” and makes no 
statement as to what the “common understanding” is 
(Rec., p. 26); Ruffin, “My definition is from my own 
scientific and common-sense view of the matter” (Rec., 
p. 37). “Never made any investigation to ascertain what 
is the general understanding of the meaning of the term 
*lithia water’ throughout the United States” (Rec., 
p. 27); Edmunds, gives a pharmacological opinion (Rec., 
p. 38), says nothing as to the “common understanding” 
except that the waters “have a good reputation for the 
treatment of the various diseases of the uric acid dia¬ 
thesis” (Rec., p. 39); Wood gives an opinion from the 
standpoint of a pharmacologist and physician, and says, 
“I have made no particular study of lithia or mineral 
waters, and I do not know the general and ordinary mean¬ 
ing of the commodity term lithia water (Rec., p. 40); 
Kebler gives an opinion from a medical standpoint and 
says, “I do not claim to be qualified as an expert on the 
medicinal effects of lithia waters” (Rec., p. 41), and makes 
no statement as to the “common understanding;” 
Morgan is not familar with the uses of lithium salts as 
used by the profession; work has not been along the line 
of lithia; gives professional opinion that it is not entitled 
to be called a lithia water; don’t know whether Apol- 
linaris water is called lithia water or mineral water; 
does not state what “common understanding” is; knows 
nothing about Buffalo Lithia Water except he has 
always heard of it for 20 or 25 years by that name and 
that it was used for uric acid troubles (Rec., pp. 42-43); 
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Adams gives opinion from medical standpoint (Rec., 
p. 43), doesn’t state the “common understanding,” but 
says the water has been widely known for 30 or 40 years 
as coming from springs of that name and that when the 
public buy this water they u know or believe they are getting 
this particular water from those particular springs ” (Rec., 
pp. 43-44); Hilton makes no statement as to what the 
“common understanding” is (Rec., pp. 44-48); Flemer, 
gives opinion as a druggist, but no statement as to what 
the “common understanding” is (Rec., pp. 48-49). 
Richardson, the last of these sixteen witnesses, says 
that, “I think from my experience as a druggist I have 
become familiar with the meaning of the term ‘lithia 
water’ as it is known to my trade , or in the drug business 
in Washington ” (Rec., p. 49). “I. think the public under¬ 
stands the term ‘lithia water’ to mean that it contains 
enough lithium salts to have medicinal properties” 
(Rec., p. 49). This is the only approximation to a state¬ 
ment of the “common understanding” as to what lithia 
is, made by any one of these sixteen witnesses, and this 
witness evidently does not pretend to know what the 
“common understanding” is, for he says that these 
natural mineral waters, containing traces of lithium, 
have been sold under a name which is a combination of 
the word lithia with the name of the location of the 
springs, for thirty or forty years, as lithia waters y and if 
a purchaser asked him for lithia water he would give 
him one of these natural waters ; that he would not attempt 
to fill a prescription for lithia water; that there is no 
standard of strength for lithia water , natural or artificial 
(Rec., p. 50). 

The foregoing review of the evidence of each one of the 
sixteen witnesses, referred to in the court’s opinion, the 
correctness of which can be readily verified by the court, 
by reference to the record, it is respectfully submitted 
fully supports the assertion of counsel for appellants, 
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that the learned justice who presided at the trial was 
in error in supposing that the evidence overwhelmingly 
established the “common understanding” of “what 
natural lithia water is” or that it had any relevancy to 
that question. 

The statements in the opinion, as will now be shown, 
are really based exclusively upon the incompetent 
testimony of the Government’s expert witnesses who 
admit that there is no official or other standard for 

“lithia water,” but state that speaking from the tech- 

% 

nical standpoint of their respective professions, and with¬ 
out regard to what the purchasing public may understand 
to be the meaning of the commodity term “lithia water,” 
that it is their professional opinions that no water ought 
to be branded by that name unless it contains enough of 
lithium, measured by an allopathic dosage, to give its 
therapeutic effect in the amount of water that will be 
consumed by a patient in a day. 

William W. Skinner, Chief of the Water Laboratory 
in the Bureau of Chemistry in the United States Depart¬ 
ment of Agriculture, is the Government’s leading wit¬ 
ness. He is an expert chemist, and represented the Govern¬ 
ment in getting up its expert testimony in this case (Rec., 
p. 55). His testimony is a fair sample of all of the 
Government’s expert evidence. While admitting, on 
cross-exmination, that the waters from certain celebrated 
springs in the Uuited States which contain mere traces 
of lithium, have been known and sold under names which 
are a combination of the word “lithia” with the place of 
the spring’s location for more than 40 years throughout 
the United States, and that there are numerous correct 
definitions of these waters to be found in the diction¬ 
aries, encyclopedias, medical, and other standard works 
in the English language which are in conflict with his 
ideas, Mr. Skinner, testifying in chief, said (Rec., p. 28): 

“In the latter part of the year 1907, we called 
a convention of the mineral water people at the 




Bureau of Chemistry, United States Department of 
Agriculture, to consider the question of the nam¬ 
ing and labeling of mineral waters. ... As a 
result of this conference we crystallized our ideas 
and published them May 23, 1908, in a bulletin 
known as ‘F. I. D. 94* in the following words, 
to wit,” etc. 

This “F. I. D. 94” is a small circular issued by the 
United States Department of Agriculture on May 23, 
1908, and is found in Mr. Skinner's evidence on pages 
28 and 29 of the record. It states, among other things, 
as follows, to wit: 

“No water should be named after a single con¬ 
stituent unless At contains such a constituent in 
sufficient amounts to have a therapeutic effect 
when a reasonable amount of the water is con¬ 
sumed” (Rec., p. 29). 

“No water should be characterized by a geo¬ 
graphical name which gives a false or misleading 
idea in regard to the composition of said water. 
For example, it would not be correct to designate 
a water as ‘lithia water' merely because the water 
came from Lithia, Fla., or Lithia, Mass” (Rec., 
p. 29). 

Mr. Skinner admits that this “F. I. D. 94” is simply 
the opinion of the officers of the Bureau of Chemistry in 
the United States Department of Agriculture as to what 
“lithia water” ought to be. He does not pretend to say 
that it states the common or generally understood mean¬ 
ing of the commodity term lithia water in the United 
States, and he does not claim that it has any legal or 
binding effect as a regulation for the enforcement of the 
Food and Drugs Act. Speaking further upon this sub¬ 
ject, Mr. Skinner said: 

“The Secretary of the Treasury, the Secretary 
of Agriculture, and the Secretary of Commerce 
and Labor never attempted to pass said F. I. D. 94 
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above quoted as a regulation for the enforcement 
of the Food and Drugs Act under the authority 
given them by section 3 of the Food and Drugs 
Act, but this F. I. D. 94 was simply a conclusion 
reached by the Board of Food and Drug Inspection 
of the United States Department of Agriculture in 
1908 as a result of their chemical investigations of 
the mineral waters of the United States” (Rec., 
p. 29). 

Now manifestly basing his technical chemical opinion 
on said “F. I. D. 94” as to what a lithia water ought to 
be, and not what it actually is, as that commodity term 
is understood in the English language throughout the 
United States, Mr. Skinner said (Rec., p. 27): 

“A lithia water may be defined as one which 
satisfies one or more of four conditions, one of 
which is physiological and three are based on 
chemical classification—one physiological classifi¬ 
cation and three chemical. The physiological 
classification is that the water must contain an 
amount of lithium that will give a therapeutic effect 
of lithium due to the presence of the element. 
The chemical classification, first, the substance 
must be there as a predominating basic constit¬ 
uent, second, it must be there as an unusual con¬ 
stituent in water, and, third, if it is present in an 
amount that is unusual in water. Those are the 
definitions which, in my opinion, are those that 
entitle a water to be called after any particular 
substance, lithium included. My definition and 
classification of ‘lithia * water’ is the result of my 
chemical investigations of the different so-called 
lithia waters in the United States. I don’t know 
what the general public throughout the United 
States understands by the commodity term 1 lithia 
water.’ ” 

“There are numerous definitions of the term 
'lithia water’ to be found in the dictionaries, en¬ 
cyclopedias, and works on materia medica in the 
United States, but there has never been any standard 
of strength for lithia water so far as I know” (Skin¬ 
ners’ Ev., Rec., p. 30). 
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Reid Hunt, an expert pharmacologist and Chief of 
the Division of Pharmacology and Hygienic Laboratory 
in the United States Public Health Service, testifying 
for the Government upon these subjects said (Rec., p. 32): 

“Salts of lithium are usually used in medicine/or 
their diuretic effect upon the kidneys as a uric add 
solvent . . . . The Pharmacopoeia dose of 

lithium is 73^ grains which is given to the patient 
from three to four times per day. . . . The 
amount of lithium shown to exist in this water 
by these different analyses would have no effect 
whatever upon the human body. A patient 
would have to drink 6,000 to 7,000 gallons of 
this water to get one dose of lithium salts. These 
different analyses show that this water contains 
many thousands times more potassium and 
sodium than lithium, each of which have exactly 
the same diuretic effect as is expected from the 
administration of lithium salts, and while the 
water is a powerful diuretic , no part of the effect, 
in my opinion, can be attributed to the small 
amount of lithium which it contains. From my 
standpoint, lithia water would be a water which 
would contain in an amount which could be 
reasonably drunk within a day, say, a full medicinal 
dose of lithium, and this water, from the analysis 
of Dr. Smith, is not such a water.” 

“If there is no natural potable water in the 
United States which contains a dose of lithium 
salts in such a quantity of water as can be drank 
in a day by a patient, then there is no such thing 
as natural lithia water under my classification. 
My definition of lithia water is from a pharmacol¬ 
ogist’s standpoint , and I know nothing about what 
is the generally understood meaning of lithia 
water among health-seekers throughout the United 
States who are in the habit of drinking the waters , 
which have been called lithia waters , in the treatment 
of the diseases shown on the label of the Buffalo 
Lithia Springs Water Company” (Rec., p. 32). 

3—4108 
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Dr. Samuel S. Adams, one of the practicing physicians 
who testified fpr the Government in this case, and who 
resides in Washington City, said (Rec., p. 43): 

“Speaking as a physician and from a medical 
standpoint, my idea of any medicated water is 
that it contains a sufficient amount of the drug 
to attain by its administration a definite thera¬ 
peutic effect. From a medical standpoint a water 
* to be entitled to be called ‘lithia water’ or any 
other kind of water after the name of one of its 
constituents, should have enough of lithia or 
the other drug by which it is named to give the 
doses of such medicine that will be administered 
by physicians each day by the drinking of 6 or 7 
glasses of the water. From a medical standpoint , 
no water is entitled to be called a lithia water 
that does not contain a daily dosage of lithium in 
the amount of water that a patient would drink 
in a day.” 

W. S. Richardson, one of the druggists introduced 
by the Government, and who is in business in Washington 
City, in testifying as to what ought to be a lithia water 
from a druggist’s standpoint, said (Rec., p. 50): 

“I think I have a right to assume that lithia 
water ought to contain a dose of lithium salts— 
that it ought to contain three doses of 7J4 grains 
in the amount of water that you would drink in 
24 hours. I advise my clients to take lithium 
tablets instead of the natural lithia waters , because 
they would get more lithium salts. Natural 
mineral waters containing traces of lithium salts 
have been sold under a name which is a combina¬ 
tion of the word lithia with the place of the loca¬ 
tion of the spring throughout the United States 
for the last 30 or 40 years as lithia waters . The 
public have bought these waters as coming from 
said springs. If a doctor should send a patient 
to my store with a prescription for one-half 
gallon of lithia water I would call him up and 
ask him what one he preferred—what of these 





lithia waters he preferred if he did not specify 
the name. I would give him one of these natural 
lithia waters. I would not think of mixing up an 
artificial lithia water. I would not attempt to make 
any lithia water under a prescription. There is no 
standard of strength for the perparation of an 
artificial lithia water, and there is no standard of 
strength for the natural mineral waters which are 
called lithia waters in the United States.” 

The adoption by the court below of the technical 
definition of “lithia water” given by said Chemists, 
Pharmacologists, Physicians, and Druggists necessarily 
adjudges that no such commodity exists as “a natural 
lithia water,” when the existence of such a commodity 
is charged in the libel and recognized by every witness 
that was introduced in this case on both sides. Speaking 
upon this subject Mr. Skinner, the Government’s lead¬ 
ing expert witness said (Rec., pp. 29-30): 

“There is no potable natural spring in exist¬ 
ence that contains more than a mere trace of 
lithium, and by the drinking of which a patient 
could get a doctor’s dose of 7 J/£ grains of lithium 
without consuming a prohibitive amount in a 
day. There is no natural spring water in the United 
States which would he entitled to be labeled lithia 
water under my physiological classification and 
naming of lithia waters , but I will not undertake 
to say what the general public in the United States 
understands by the commodity term ‘lithia water .’ ” 

These statements of the Government’s expert witnesses 
as to what, in their opinion, a “lithia water” should be, 
are not supported by any book or published authority of 
any kind. They are in conflcit, as will be hereinafter 
shown, with all of the definitions of “lithia water” that 
are given in all of the English dictionaries, encyclo¬ 
pedias, medical works, and the standard treatises on the 
mineral waters of the United States. They are based 
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alone upon an idea which the chemists in the Bureau of 
Chemistry in the United States Department of Agri¬ 
culture “crystallized’’ on May 23,1908, and expressed in 
a little circular known as F. I. D. 94 which was issued by 
that department. Being pressed on this subject on cross- 
examination, the Government’s witness Lyman F. Keb- 
ler, Chief of the Drug Department in the United States 
Department of Agriculture, said (Rec., p. 41): 

“From a medical standpoint I do not consider 
that Buffalo Lithia Water is entitled to be called 
a lithia water, because a medical man in giving a 
product expects to call it by a name which im¬ 
parts to that product its preponderating effect. 
We have an F. I. D. from the Department of 
Agriculture on that point which covers the situation 
quite well y and brings out the idea that I have 
expressed .” 

When the Government offered the evidence of each 
of said expert witnesses as to what, in his opinion, from 
the standpoint of his profession is the meaning of the 
commodity term “lithia water,” and as to whether or 
not the lithia alone found in this water would give its 
therapeutic effect, the claimants objected and excepted 
to the admission of all of said evidence upon the following 
grounds, to wit: 

First. That the technical meaning of the commodity 
term “lithia water” is totally immaterial and irrelevant 
to the issues joined in this cause. 

Second. Because there is no allegation in the libel that 
the lithia in this water, or the water itself, will not give 
the diuretic or therapeutic effect of lithium, and, further, 
whether this be a fact or not is immaterial to the issues 
joined in this cause (Rec., pp. 26-27, 31-33, 35, 37, 38, 
40, 41, 42, 43, 44-49). 

The court overruled these objections and admitted 
said testimony, and, as stated above, totally ignoring the 





popular meaning of the term lithia water as it is under¬ 
stood in the English language throughout the United 
States and basing his opinion solely upon said incompe¬ 
tent expert testimony, held and decreed that the con¬ 
tents of said bottles is not a lithia water, and ordered the 
same to be condemned under the provisions of the Food 
and Drugs Act. These actions of the court, it is con¬ 
fidently submitted, are manifestly erroneous. 

The law is perfectly well settled that in testing the 
^truth of brands of foods and drugs being offered for sale 
in interstate commerce under the Food and Drugs Act, 
the court must give to the words and commodity terms 
used on the brand their general and popular meaning as 
they are understood in the English language throughout 
the United States, and not any technical or local mean¬ 
ing. The technical meaning of said terms is totally 
immaterial. Speaking upon this subject in the case of 
United States vs. 75 Boxes of Alleged Pepper, 198 Fed. 
Rep., 934, the court in holding that the words and com¬ 
modity terms used on the brand must be given their 
ordinary meaning or signification, said (p. 935) : 

‘Tt is difficult to perceive how otherwise justice 
could be done in any given case, or what practical 
efficiency the statute would have or what pro¬ 
tection it would afford if the public were required 
to have scientific and technical knowledge as to the 
derivation and nomenclature of the various food 
and drug products. The ordinary purchaser , unless he 
could rely upon the common and generally understood 
signification of a label , could never be certain of what 
he was buying.” 

See, also— 

United States vs. H. & M. Feed, 188 Fed. 

453, 462. 

United States vs. Scanlon, 180 Fed. Rep. 

485, 486. 
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In the case of Nave-McCord Mercantile Co. vs. United 
States, 182 Fed Rep., 46, the United States Circuit 
Court of Appeals, for the Eighth Circuit, held that the 
label must be construed according to the general popular 
meaning of the terms used in it. In that case the brand 
was “FLAVOR OF LEMON & CITRAL—A PURE 
FLAVOR.” The Government charged that by this 
label it “was intended to convey to the purchasing 
public the meaning that said article of food was a pure 
flavor or extract derived from the lemon fruit, containing, 
among other things, the oil of lemon and citral derived 
from such fruit, when in truth and in fact, said article 
of food contained no pure lemon flavor , in that it contained 
no measurable amount of lemon oil f etc.” In holding the 
averments insufficient the court said (p. 47): 

“But the fluid was not marked or labeled a 
pure lemon flavor, and the count contained no 
averment that lemon oil in measurable quantities 
was an essential ingredient of a pure flavor of 
lemon and citral, and hence it charged no offence.” 

In the case of the United States vs. Scanlon, 180 Fed. 
Rep., p. 485, the brand attacked was “Western Reserve 
Ohio Blended Maple Syrup.” The contents of the pack¬ 
age was shown to be cane sugar flavored with an extract 
of maple wood, and the defendant insisted that such an 
article was “Blended Maple Syrup.” In deciding this 
question against the defendant the court said (p. 486). 

“It is not so much a question of chemistry as of 
popular comprehension. We would not have any 
pure food laws if we were all chemists, because 
then we would be able to find out for ourselves 
what the thing was we were buying; and, of course, 
the opportunity and suggestion of temptation to 
deception would be very much reduced if a man 
who sold knew that he was dealing with a person 
who could find out easily just what he was buy¬ 
ing. It is not a question of chemistry in this case , 
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any more than it is with butter. It is a question of 
what is the popularly recognized definition of 
maple syrup ; and that undoubtedly is, and we do 
not need the chemists to testify to it, that it is the 
syrup produced from boiling down the sap that 
flows in the spring of the year from the live maple 
tree.” 

It is submitted, therefore, that the technical meaning 
of the commodity term lithia water is totally immaterial 
to the issues joined in this cause, and that the trial judge 
was clearly in error in admitting, considering, and basing 
a decree adjudging that said water is misbranded upon 
the testimony of said chemists, pharmacologists, physi¬ 
cians and druggists as to what, in their opinion, ought 
to be the technical meaning 'of the commodity term 
“‘lithia water.” 

It requires no argument to show that the brand 
“Buffalo Lithia Water—Springs No. 2,” “Buffalo Lithia 
Springs Water—Nature’s Materia Medica,” “Buffalo 
Lithia Springs Water Company, Buffalo Lithia Springs, 
Virgina,” and the statement thereon that “This water 
is indicated in all affections due to the Uric Acid Dia¬ 
thesis—Gout or Rheumatism in all their fbrms,” etc., 
represents that the contents of said bottles is a natural 
spring water, and hence if said brand “imports” that 
it is “a lithia water,” as charged by the Government, then 
the brand must of necessity be construed to represent 
that said water is “a natural lithia water” and the libel 
to charge that such representation is not true. The only 
material inquiries, therefore, which are submitted by 
the pleadings under a proper construction of said brand 
are these: 

1st. What is a natural lithia water as that commodity 
term is commonly understood in the English language 
throughout the United States? 

2d. Do the bottles in question contain such a water? 
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The undisputed facts developed in this case show that 
Buffalo Lithia Water is a natural lithia water as that 
commodity term is understood by the purchasing public 
throughout the United States, and that the packages 
and bottles seized in this case are filled with that partic¬ 
ular water. The cross-examination of the Government’s 
witnesses, as will be now directly shown by brief quota¬ 
tions from their evidence, establishes the following facts, 
to wit: 

1st. That the waters from certain celebrated mineral 
springs in the United States have been sold in interstate 
commerce for more than forty years under brands which 
are a combination of the word “ lithia” with the name of 
the place where the springs are located, such as Buffalo 
Lithia Water, Londonderry Lithia Water, Geneva 
Lithia Water and others (Skinner’s Ev., Rec., pp. 27-28; 
Hunt’s Ev., Rec., pp. 32-33; Dr. Adams’ Ev., Rec., pp. 
43-44.) 

2d. That physicians and the public at large have 
always known that these waters contain mere traces of 
lithium in natural combination with much greater 
quantities of other minerals, and are used in the treat¬ 
ment of gout, rheumatism, gravel in the kidneys and 
bladder and such other like diseases. They are the only 
waters that have ever been sold in the United States under 
a brand which contains the word “lithia,” or as natural 
lithia waters (Dr. Adams’ Ev., Rec., pp. 43-44; Hilton’s 
Ev., Rec., pp. 45-46; Flemer’s Ev., Rec., p. 49; Richard¬ 
son’s Ev., Rec., p. 50). 

3d. The standard English dictionaries, encyclope¬ 
dias, works on materia medica and therapeutics, and 
the standard works on the mineral waters of the United 
States, give correct definitions of “lithia water,” as well 
as “Buffalo Lithia Water,” stating that it is a natural 
mineral water containing traces of lithium, and is used 
in the treatment of gout, rheumatism and other like 
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diseases (Stipulation of Facts, Rec., p. 22; Voge’s Ev., 
Rec., pp. 82 to 90). 

4th. That the contents of the bottles seized in this 
cause is just what the label states it is, to wit, a natural 
mineral water containing traces of lithium, taken from 
Buffalo Lithia Springs No. 2, situated at Buffalo Lithia 
Springs, in the State of Virginia (Stipulation of Facts, 
Rec., p. 22; Skinner’s Ev., Rec., p. 30; Hird’s Ev., Rec., 

p. 81). 

5th. That Buffalo Lithia Water, when it is adminis¬ 
tered as directed on the brand and for the diseases for 
which it is indicated,” gives the diuretic and therapeutic 
effects expected by physicians in the administration of 
lithium salts for said diseases, and is in fact effective in 
the cure of said diseases (Levenhart’s Ev., Rec., p. 35; 
Reid Hunt’s Ev., Rec., p. 32; Edmunds’ Ev., Rec., p. 39; 
Skinners’ Ev., Rec., p. 55). 

Speaking upon these subjects on cross-examination, 
the Government’s leading witness W. W. Skinner, Chief 
of the Water Laboratory in the Bureau of Chemistry 
in the United States Department of Agriculture, said 
(Rec., pp. 27-28): 

“For more than forty years some ten or fifteen 
mineral waters which are produced by natural 
springs in the United States, and which contain 
mere traces of lithium with greater quantities 
of other minerals, have been sold on the market 
throughout the United States under names which 
are a combination of the word 'lithia’ with the 
place of the location of the springs, and which 
are used in the treatment of gout, rheumatism, 
gravel in the kidneys and bladder, and other such 
diseases. It was and is well known that the 
amount. of lithium contained in these different 
waters is a mere trace” (See also, Dr. Adams’ 
Ev., Rec., pp. 43-44; Hilton’s Ev., Rec., pp. 45-46; 
Flemer’s Ev., Rec., pp. 49, 50; Richardson’s Ev., 
Rec. p. 50). 




. 
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Speaking upon all of these subjects generally, the 
Government’s witness Dr. Samuel S. Adams, on cross- 
examination, said (Rec., pp. 43-44): 


“The natural mineral waters in the United States 
which are known as lithia waters , and have been 
so known for from forty to fifty years, contain mere 
traces of lithium and have been used in the treat¬ 
ment of gout, rheumatism, gravel in the kidneys 
and bladder and such like troubles. The only 
two such waters that I can now remember are 
the Londonderry Lithia Water and the Buffalo 
Lithia Water, but there are others. Buffalo 
Lithia Water has been widely known for thirty 
or forty years to be a natural mineral water 
which is produced by Buffalo Lithia Springs, at 
Buffalo Lithia Springs, Virginia, and has been 
drank and used for the treatment of the diseases 
named on the label, and these facts are commonly 
known to both the doctors and the consumers of 
lithia water. When they buy Buffalo Lithia 
Water with this label on it, they know or believe 
that they are getting this particular water from 
those particular springs. The effect of lithium 
could be obtained by using 1-10 of a grain of 
lithium salts, but that is getting down to a very 
small dose, and I do know at what quantity of 
lithium to draw the line in stating what amount 
of lithium it would take to produce its effect. 
There is no book or authority of any kind that 
fixes any standard of strength for lithia water. 
The therapeutic effect expected from the drinking 
of natural mineral waters , such as these waters , is 
expected to be obtained from the whole water .” 


The Government’s witness, W. S. Richardson, who 
has been in the drug business in Washington City for 
more than thirty years, and who is a member of the 
College of Pharmacy and Chairman of their Legislative 
Committee, and also Chairman of the Legislative Com¬ 
mittee of the American Pharmaceutical Association, 
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admits that these are the only waters that have ever 
been known as lithia waters in the United States, and 
in doing so said (Rec., p. 50): 

“ Natural mineral waters containing traces of 
lithium salts have been sold under a name which 
is a combination of the word ‘lithia’ with the 
place of the location of the spring, throughout 
the United States for the last thirty or forty years 
as lithia waters. The public have bought these 
waters as coming from said springs. If a doctor 
should send a patient to my store with a prescrip¬ 
tion for half a gallon of ‘lithia water’ I would call 
him up and ask him what one he preferred—what 
of these lithia waters he preferred if he did not 
specify the name. I would give him one of these 
natural lithia waters. I would not think of mixing 
up an artificial lithia water. I would not attempt 
to make any lithia water under a prescription. 
There is no standard of strength for the preparation 
of artificial lithia water, and there is no standard 
of strength for the natural mineral waters which 
are called lithia waters in the United States” (See 
also, Dr. Flemer’s Ev., Rec., p. 49; Skinner’s Ev., 
Rec., p. 30; Hilton’s Ev., Rec., pp. 45-46; Adams 
Ev., Rec., p. 44). 

Mr. W. W. Skinner, the Government’s chief expert 
witness, states (Rec., p. 29) : 

“To find the common meaning of an English 
word or commodity term throughout the United 
States, a person would have to resort to the English 
dictionaries, encyclopedias, and works on the 
particular subject under investigation.” 

Furthermore, it is well settled law that in construing 
written instruments the court may resort to these 
authoritative sources of information to enlighten its 




judgment as to the common meaning of the words or 
commodity terms used therein. 

United States vs. Antikamnia Chemical Co., 37 
App. D. C., 355. 

Brina vs. United States, 179 Fed. Rep., 373; 
105 C. C. A., 558. 

United States vs. One Carload of Corno, H. & 
M. Feed, 188 Fed. Rep., 453. 

United States vs. 75 Boxes Alleged Pepper, 198 
Fed. Rep., 934. 

To ascertain the common or popular meaning of the 
commodity term “lithia water,’’ therefore, resort must 
be had to the English dictionaries, encyclopedias, 
works on materia medica and therapeutics, and works 
on the mineral waters of the United States. The defini¬ 
tions of “Lithia Water” and “Buffalo Lithia Water” 
to be found in these standard English works have been 
proven by the witness Voge, by agreement of counsel 
filed in this cause, instead of producing the works them¬ 
selves, and will be found on pages 82 to 87 of the record. 
“The Standard Dictionary, 20th Century Edition,” and 
“Funk & Wagnall’s Standard Dictionary” give this 
definition of lithia water, viz: 

“Lithia Water—a natural mineral water con¬ 
taining lithium salts, valued for use in certain 
diseases, as lithemia.” 

The “Century Dictionary and Cyclopedia” gives this 
definition of lithia water, to wit: 

“Lithia Water is a mineral water containing 
a considerable* portion of lithium salts, found in 
natural springs in the United States. The name 
is also applied to artificial waters of similar con¬ 
stitution.” 

*A “considerable” portion is, obviously, a relative term. This 
very definition speaks of it as “found in natural springs in the United 
States,” while all the witnesses in this case, on both sides, agree that 
no “natural springs ” contain more than a trace of lithia. 
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Webster’s New International Dictionary, published in 
1899, gives the following definition of lithia water: 

“Lithia Water—a mineral water characterized 
by the presence of lithium salts, esp. the car¬ 
bonate and bicarbonate.” 

Dr. Shoemaker in his celebrated work on “ Materia 
Medica & Therapeutics (4th Edition, p. 553), under the 
heading “Lithium,” has this to say about lithia waters: 

“Some mineral waters largely owe their medic¬ 
inal effects to the small 'proportion of these salts 
which they contain, being rendered more effective 
by the natural combination with other salts.” 

“Winternitz’s Mineral Waters,” page 553, which is an 
authority in the United States, makes the following 
statement with reference to lithia waters, to wit: 

“The fact that a water contains lithium, even 
if in a most minute quantity appreciable by chem¬ 
ical analysis, will probably be expressed in the 
name given to the spring whence it is obtained.” 

In Peale’s “Classification of American Mineral Waters,” 
which is a standard authority in the United States, this 
statement will be found: 

“However, the fact that the water contains 
lithia, even if only a trace, will probably be ex¬ 
pressed in the name given to the spring. In mak¬ 
ing these remarks, of course, I say nothing as to 
the efficacy or non-efficacy of even the traces in 
some of the springs.” 

The “Century Dictionary,” published in 1891 , under 
the heading “Water,” at page 6837, Volume 6, gives the 
following definition of Buffalo Lithia Water, to wit: 

“Buffalo Lithia Water—an alkaline sulphur 
water, containing some lithia, from Mecklenburg 
County, Virginia. It is diuretic and slightly 
laxative, and is employed in the treatment of 
lithemia, bright’s disease, and certain forms of 
dyspepsia.” 




Barthlow’s Materia Medica & Therapeutics, in its 8th 
edition, published in 1893 , on page 220, under the head¬ 
ing “ Alkaline Mineral Springs of North America,” says: 

“Buffalo Lithia Springs of Virginia. Contains 
well defined traces of lithia, and is alkaline. This, 
has been used with great advantage in gouty, 
rheumatic and renal affections.” 

Biddle’s Materia Medica & Therapeutics, published in 
1895 y page 493, under the heading “Lithian Mineral 
Waters,” says with reference to Buffalo Lithia Water: 

“Buffalo Lithia Springs (Mecklenburg County, 
Va.)—The water of Spring No. 2 contains the 
alkaline and earthy sulphates and carbonates and 
lithium bicarbonate. These waters are useful in 
gout, chronic rheumatism, and the uric acid and 
gouty diathesis.” 

In an official publication issued by the United States 
Department of Agriculture in 1905, entitled “MINERAL 
WATERS OF THE UNITED STATES, BULLETIN 
NO. 91,” on page 12, will be found this apt statement 
(Rec., p. 55): 

f 

“While lithium seldom or never occurs in waters 
in large enough quantities to be a predominating 
basic constituent , still it does often appear in suffi¬ 
cient quantities to have a decided therapeutic action. 
These compounds are active diuretics and form 
a very soluble urate which is easily eliminated 
from the system. Waters of the above class, 
therefore, find greatest application in the treat¬ 
ment of rheumatism, rheumatic tendencies and 
gout. In cases of gravel and calculi they are also 
valuable disintegrating agents.” 

It will be seen that these authorities fix no standard 
of strength or purity for “lithia water.” All of them show 
that it is a natural mineral water containing traces of 
• lithium salts, valued for use in the treatment of certain 





diseases, and is produced by certain natural springs in the 
United States. 

The owners of the Buffalo Lithia Springs, situated at 
Buffalo Lithia Springs in Mecklenburg County, Virginia, 
from which the water seized in this case was taken and 
shipped in its natural condition, have been continuously 
engaged since 1874 in bottling, shipping and selling the 
waters from said springs throughout the United States 
and in England and France under the brand “Buffalo 
Lithia Water” (Stipulation of Facts, Rec., p. ^22). No 
attempt has been made to conceal the fact that this water , 
like all other natural lithia waters , contains a mere trace 
of lithium. On the contrary, a correct analysis of the 
* water has accompanied each bottle and shows that the 
water contains “Lithium Oxide (Li 20) .0035 Grains per 
U. S. Gallon,’’ or only 35 ten-thousandths of a grain of 
lithium oxide in a gallon of water. This is as much lithia 
as is contained in any lithia water that is sold in the United 
States. 

The label complained of states that “this water,” 
that is, the whole water , and not alone the lithium in it, “is 
indicated” in the treatment of the diseases enumerated 
on the label (Rec., p. 21). 

The Government’s witnesses all admit that this water 
when it is administered as directed for the diseases named 
on the label, gives both the diuretic and therapeutic effect 
expected from the administration of lithium salts to 
persons suffering with said diseases. Speaking upon 
this subject on cross-examination, the Government’s 
witness Arthur S. Levenhart, an expert pharmacologist, 
said (Rec., p. 35): 

“I have known for 25 ox* 30 years that the so- 
called natural lithia waters of the United States 
did not contain more than mere traces of lithium. 
Because of the other salts, chlorides, and phos¬ 
phates contained in Buffalo Lithia Water, the 









whole water would have both a diuretic and the¬ 
rapeutic effect upon a patient when taken as 
prescribed by the label on the bottles of Buffalo 
Lithia Water seized in this cause” (See Reid 
Hunt’s Ev., Rec., p. 32; Edmunds’ Ev., Rec., 
p. 39; Skinner’s Ev., Rec., p. 55). 

The claimants examined twelve of the most prominent 
physicians in the States of New York, Pennsylvania, 
Virginia, North Carolina, and the District of Columbia 
. upon this question, and they all testify from actual ex¬ 
perience that Buffalo Lithia Water, when administered 
according to the directions given on the brand for the 
diseases therein named, does give both the diuretic and 
therapeutic effect expected by physicians from the 
administration of lithium salts. They all say, as do the 
Government’s witnesses, that this water is effective in 
the treatment of the diseases attributed to the existence 
of uric acid in the human body, such as gout, rheuma¬ 
tism, etc. (Dr. J. Allison Hodges’ Ev., Rec., pp. 57-58; 
Dr. George Ben Johnston’s Ev., Rec., pp. 59-60; Dr. E. 
E. Smith’s Ev., Rec., pp. 65, 66, 67; Dr. R. F. Rabe’s 
Ev., Rec., pp. 68-69; Dr. S. S. Copeland’s Ev., Rec., pp^ 
70-71; Dr. John S. Stearns’ Ev., Rec., pp. 71-72; Dr. Ira 
W. Dennison’s Ev., Rec., p. 73; Dr. Edgar Speiden’s 
Ev., Rec., pp. 73-74; Dr. W. W. Barton’s Ev., Rec., pp. 
74-75; Dr. George L. Magruder’s Ev., Rec., pp. 76-77; 
Dr. Benjamin K. Hays’ Ev., Rec., pp. 77-78; Dr. G. M. 
Hammond’s Ev., Rec., pp. 79-80). 

The proof shows and the Government admits that 
Buffalo Lithia Water is a natural spring water and 
contains traces of lithium. Dr. Hird testifies, without 
contradiction, that Buffalo Lithia Water contains the 
usual amount of lithium found in the natural spring 
waters of the United States which are known as lithia 
waters, and which are used in the treatment of gout, 
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rheumatism and other uric acid troubles. Speaking 
upon this question Dr. Hird said (Rec., p. 81): 

“The Buffalo Lithia Water has as much lithium 
in it as is usually found in the waters that are 
known in the United States and sold as lithia 
waters, and which have been sold as lithia waters 
for the last 30 or 40 years. It has the normal 
quantity of lithium that is found in these natural 
lithia waters. Buffalo Lithia Water differs in its 
other ingredients from the other lithia waters 
that are sold in the United States.” 

The Government admits that the bottles which have 
been seized in this case are filled with “Buffalo Lithia 
Water” taken from the celebrated Buffalo Lithia Springs 
No. 2, situated at Buffalo Lithia Springs, Virginia. 

The Government makes no question as to the purity' 
or efficacy of Buffalo Lithia Water. Its efficacy in the 
treatment of the diseases for which it is indicated on the 
label is not questioned by any-charge in the Government’s 
libel, and Mr. W. W. Skinner, the Government’s chief 
expert witness, speaking upon this subject said: 

“I have been active in getting up the evidence 
for the Government in this case. We are not 
attacking the efficacy of Buffalo Lithia Water. 
We do not question it from that standpoint” 
(Rec., p. 55). 

So, it appears, from the admitted and undisputed 
facts in this record, that Buffalo Lithia Water is “a natu¬ 
ral lithia water,” as that commodity term is under¬ 
stood by physicians, health-seekers, and the public at 
large; that the packages and bottles seized in this case are 
filled with Buffalo Lithia Water, taken and shipped in its 
natural state and condition by the Buffalo Lithia Springs 
Water Company, from Buffalo Lithia Springs, Va.; 
that when this water is administered as directed on the 
label, and for the diseases named thereon, it gives the 



48 



diuretic and therapeutic effects expected by physicians 
to be derived from the administration of lithium salts; 
and, in short, that the contents of said bottles is just 
what the brand represents it to be. 

The Government concedes that the Food and Drugs’ 
Act fixes no standard of strength or purity for lithia 
water, and it does not confer authority upon the United 
States Department of Agriculture, or the courts, or any 
one else to establish such a standard. So that the U nited 
States Department of Agriculture has no authority or 
power to say that the waters answering the description 
of “lithia water” given in the English dictionaries, 
encyclopedias and works on materia medica, and which 
every witness introduced in the case shows have been 
known to the general public as lithia waters for more than 
forty years, and are the only kind of waters that have ever 
been known as natural lithia water in the United States, 
shall not continue to be branded and sold in interstate 
commerce under that name. 

From the admitted facts, it appears, further, that if a 
sufferer from any of the diseases named on the brand 
should buy Buffalo Lithia Water, either because of its 
reputation or from the use of the word “lithia” in the 
name of the water, with the expectation of getting the 
curative effects expected from the use of lithium salts, 
that he will not be in anywise deceived, misled, or dis¬ 
appointed in his expectations. If these waters which 
have been known and sold for more than forty years as 
lithia waters, give relief in the treatment of the dis¬ 
eases for which lithium is used and prescribed, and if the 
purchasing public know just what they are getting from 
this brand, then what better name could be given to these 
natural mineral waters than that of lithia water? 

It needs no authority to show that there can be no 
misbranding under the Food and Drugs Act in a case 
where the brand states exactly what the packages or 
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bottles contain, and it is in fact just what the general 
public understands by the meaning of the brand itself. 
The sole purpose of those provisions of the Food and 
Drugs Act which refer to the branding of foods and drugs 
in interstate commerce is to guarantee to purchasers 
that they are getting just what they think they are pur¬ 
chasing as is succinctly stated in United States vs. John¬ 
son, 221 U. S., 488, in these words (p. 597): 

> “But we are of opinion that the phrase is 
aimed not at all possible false statements, but 
only at such as determine identity of the article y 
possibly including its strength, quality and 
purity, dealt with in § 7.” * 

In United States vs. Lexington Mill Co., 232 U. S., 399, 
the court says (p. 409): 

“The statute upon its face shows, that the 
primary purpose of Congress was to prevent in¬ 
jury to the public health by the sale and transpor¬ 
tation in interstate commerce of misbranded and 
adulterated foods. The legislation , as against 
misbranding , intended to make it possible that 
the consumer should know that an article purchased 
was what it purported to be; that it might be bought 
for what it really was and not upon misrepresenta¬ 
tions as to character and quality .” 

See also— 

United States vs. American Druggists’ Syndi¬ 
cate, 186 Fed. Rep., 387, 389-390. 

In re Wilson, 168 Fed. Rep., 566, 567. 

United States vs. Boeckman, 176 Fed. Rep. 
382. 

As stated by all of the Government’s witnesses, these 
several brands of natural mineral waters containing 
traces of lithium, including Buffalo Lithia Water, have 
been sold and known throughout the United States to 
physicians, health-seekers, and purchasers at large as 
natural lithia waters for more than forty years. In buy- 
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ing these natural lithia waters, as admitted by all of the 
Government’s witnesses, the purchasers know just what 
they are getting. Speaking upon this subject the Gov¬ 
ernment witness, Doctor Adams, said: 

“Buffalo Lithia Water has been widely known 
for 30 or 40 years to be a natural mineral water, 
which is produced by Buffalo Lithia Springs, at 
Buffalo Lithia Springs, Virginia, and has been 
drank and used for the treatment of the diseases 
named on the label, and these facts are commonly 
known to both the doctors and the consumers of 
lithia water. When they buy Buffalo Lithia Water 
with this label on it, they know or believe that 
they are getting this particular water from those 
particular springs” (Rec., pp. 43-4). 

' It is obvious that the trade name, Buffalo Lithia Water, 
under which the water from the celebrated Buffalo 
Lithia Springs has been advertised and sold for over 
forty years throughout the 13 nited States and in England 
and France, is of immense value to the owners of these 
springs. If the Government can force the Buffalo Lithia 
Springs Water Company to abandon this trade name, 
or any part of it, such a decision would carry to the 
public mind the false impression that the water is either 
polluted, deleterious to the health, or is not entitled to 
its just reputation for the cure of the diseases for which 
it is prescribed, and will largely destroy the value of 
this entire property. 

It seems not improper to suggest that it is the duty 
of the Government to protect the rights of its citizens, 
and that it will never lend its aid to the useless destruc¬ 
tion of their property. It is obvious that there is no 
necessity to permit the chemists in the United States 
Department of Agriculture arbitrarily to destroy the 
claimants’ trade name by attempting to change the 
meaning of the commodity term, “lithia water,” as it 











has been understood for nearly half a century in this 
country, and that no benefit will result to the public 
if they are permitted to do so. The concluding clause 
in In Re Wilson is peculiarly applicable to the facts of 
this case, and is in the following words (168 Fed. Rep., 
568): 

“From examination of former cases dealing 
with the subject of misleading representations 
on labels, I am impressed with the great value 
of the legislation known as the ‘Pure Food Act;’ 
but I am further impressed with the fact that an 
• • • • • • 
attempt to apply that act to cases of this character 
can not but serve to bring that act into such dis¬ 
favor as to impair its usefulness. The distinction 
between the enforcement of law and the abuse 
of law is lost sight of in the attempt to make this 
obviously innocent act a criminal misdemeanor.” 

It is submitted that the decree appealed from should 
be reversed and the case remanded with directions to 
dismiss the libels. 

SAMUEL G. SHIELDS, 
CHARLES T. CATES, Jr., 
HENRY P. BLAIR, 

WM. G. JOHNSON, 

Counsel for Appellants. 
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ROSA C. GOODE ET AL., Intervenors, Appellants, 

vs. 

THE UNITED STATES OF AMERICA. 


BRIEF FOR THE APPELLEE. 


Statement of the Case. 

This is an appeal from a final decree (Rec., p. 18) of the 
Supreme Court of the District of Columbia condemning and 
forfeiting seven cases, more or less, of an article of food and 
drug known as “Buffalo Lithia Water,” for misbranding in 
violation of the provisions of the act of Congress, approved 
June 30, 1906, known as the Food and Drugs Act (34 Stat 
768). 

The case was tried by the court with the consent of both 
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parties, right to trial by jury being expressly waived (Rec., 

p. 14). ^ u 

The original libel was filed December 21, 1910, by the 

United Staes Attorney for the District of Columbia in the 
name of and on behalf of the United States of America, seek¬ 
ing to condemn seven cases, more or less, of bottles contain¬ 
ing water labeled, in part, as follows: 

“Buffalo Litliia Water—Springs No. 2, Buffalo 
Lithia Springs Water, Nature’s Materia Medica, Buf¬ 
falo Lithia Springs Water Company, Buffalo Lithia 
Springs, Virginia” (Rec., p. 2). 

The original libel alleged that the above-mentioned water 
had been shipped in interstate commerce from the State of 
Virginia into the District of Columbia and remained unsold 
and in the original unbroken packages in the District of 
Columbia, and that said water was misbranded within the 
meaning of the above-mentioned act of Congress, for the 
reason that each of the labels of the cases and bottles contain¬ 
ing said water bore certain statements regarding said food and 
drug which were false and misleading, in that they repre¬ 
sented that the liquid contained in said bottles was a lithia 
water, whereas, in truth and in tact, the said food and drug 
contained in said bottles did not contain an appreciable 
amount of lithium, and would not give the therapeutic effect 
of lithium when a reasonable quantity of the said water was 
consumed; and, further, that the said water was not a lithia 
water or entitled by reason of its ingredients to be so called; 
and said cases and bottles therein contained were further mis¬ 
branded, in that the same were offered for sale under the 
distinctive name of another article, to wit, under the name 
of lithia water, when in truth and in fact the contents of 
said bottles was not a lithia water or entitled to be so called, 
and further, in that the said bottles were labeled and branded 
so as to deceive and mislead the purchaser thereof (Rec., 
pp. 1-3). 
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On March 6, 1911, Rosa C. Goode, Thomas F. Goode, E. 
Chambers Goode, Kate Tucker Goode, Marion Goode Bris¬ 
coe, and St. John C. Goode, copartners in business at Buffalo 
Lithia Springs, Mecklenburg County, Virginia, under the 
name of Buffalo Lithia Springs Water Company, filed a peti¬ 
tion representing that they were the bona fide owners of said 
seven cases of water, and praying leave to intervene and de¬ 
fend the suit of the United States to condemn said water 
(Rec., p. 4.) Leave to intervene was granted by the court 
(Rec., p. 5). 

On March 6, 1911, the claimants and intervenors filed a 
demurrer to the libel (Rec., p. 5), which, on April 6, 1912, 
after argument of counsel, was sustained by the court, and 
the libelant granted ten days in which to file an amended 
libel (Rec., p. 6). 

On April 6, 1912, the United States Attorney in and for 
the District of Columbia filed in the name of the United 
States an amended libel striking out from paragraph 3 of the 
original libel the words “does not contain an appreciable 
amount of lithium, and will not give the therapeutic effect 
of lithium when a reasonable quantity of the said water is 
consumed, and further the said water” (Rec., pp. 5-6). To 
the libel as thus amended the claimants on April 30, 1912, 
filed a demurrer (Rec., p. 7), which, after argument of coun¬ 
sel, was overruled by the court on June 13, 1912, and the 
claimants allowed twenty days in which to answer (Rec., pp. 
7-11). 

On December 10, 1912, the claimants filed an answer, ad¬ 
mitting the interstate shipment, but denying the allegations 
of the amended libel, that the water was misbranded (Rec., 
PP* 11-13). Upon the issue thus drawn the case was sub¬ 
mitted to the court upon an agreed statement of facts (Rec., 
pp. 21-25) and the testimony of numerous witnesses. 

It was admitted, in behalf of the United States, that the 
water in question was a natural spring water, obtained from 
one of the natural springs known as “Buffalo Lithia Springs,” 
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situated at a place known as Buffalo Lithia Springs, in Meck¬ 
lenburg County, Virginia, and when bottled and shipped was 
in its natural state and condition (Rec., p. 22), and that 
each bottle bore a label identical with that attached to the 

Record (p. 21). 

On the part of the Government it was contended that the 
statements “Buffalo Lithia Water Springs No. 2,” “Buffalo 
Lithia Springs Water,” and “Buffalo Lithia Springs Water 
Co., Buffalo Lithia Springs, Va.,” were false and misleading, 
in that they tended to mislead and deceive purchasers into 
the belief that the water was lithia water, whereas, in truth . 
and in fact the water was not lithia water; furthermore, that 
a substance other than lithia water was being sold by means 
of such labels and brands under the distinctive name of lithia 

water. 

For the Government considerable evidence was offered by 
chemists, pharmacologists, druggists, and physicians to prove. 

1st. That the water contained practically no lithium. 

2d. That the water did not contain sufficient lithium to 
entitle it to be classified as a lithia water by chemists engaged 
in the analysis and classification of mineral waters. 

3d. That the water did not contain sufficient lithium to 
give the therapeutic effect of lithium when consumed in rea¬ 
sonable quantities. 

4th. That the water was not lithia water in the opinion of 
physicians familiar with the use of lithia waters in the treat¬ 
ment of disease. 

5th. That the label was deceptive, in that it represented 
the water to be lithia water, when it was not lithia water. 

It was established by the evidence that no weighable 
amount of lithium was contained in two liters (about one-half 





5 


gallon) of the water; that the presence of lithium could not 
be detected by chemical analysis, the trace thereof being so 
faint that it could be discovered only by use of the spectro¬ 
scope; that the amount of lithium present in the water was 
approximately .002 parts per million, or 1 grain in 10,000 
gallons of the water (Rec., pp. 25-64); that the average 
medicinal dose of lithium as prescribed by the United States 
Pharmacopoeia is seven and one-half grains (administered 
three or four times a day), and that to obtain a medicinal 
does of lithium from “Buffalo Lithia Water” it would be 
necessary to consume about 15,000 gallons of the same (Rec., 
pp. 25, 26, 31, 32, 34, 37, 40, 43, 44). 

The court filed an opinion on February 16, 1914, holding 
the water to be misbranded within the meaning of section 8 
of the Food and Drugs Act, and entered judgment for the 
libelant (Rec., pp. 13-18), and on November 23, 1914, or¬ 
dered and decreed that said product be condemned and for¬ 
feited to the United States (Rec., p. 18). 

From the above decree the claimants, in open court, noted 
an appeal to the Court of Appeals, and it is on this appeal 
that the case is now here. 

Assignments of Error. 

The assignments of error, as set forth in the record (Rec., 
p. 19) and in the brief on behalf of appellants (pp. 9-10), 
are four in number, and in effect may be reduced to two, 
namely: 

1. The court, below erred in entering judgment of con¬ 
demnation against the property seized herein. 

2. The evidence was incompetent and not sufficient to sup¬ 
port the decree. 
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ARGUMENT. 

From the Government’s point of view there are three prin¬ 
cipal questions in the case: 

1. Was the water misbranded under the provisions of the 
Food and Drugs Act of June 30, 1906? 

(a) Trade-mark or trade-name no protection against 
charge of misbranding. 

( b) ‘‘Buffalo Lithia Water” is not a distinctive name 
within the meaning of said act. 

. * 

2. Did the libel as amended properly state a cause of action 
under said act? 

3. Was the decree of the court below based upon compe¬ 
tent evidence? 

1. Was the water misbranded under the provisions of the 
Food and Drugs Act of June 30, 1906? 

Much space in appellants’ brief is devoted to the discus¬ 
sion of claims as to the medicinal value of the water in ques¬ 
tion, and many deductions are drawn by appellants from the 
testimony on both sides as to the beneficial results that have 
been obtained from its use by persons suffering from the dis¬ 
eases and disorders mentioned on the label. This discussion 
is beside the question, for the reason that the efficacy of the 
water as a medicinal agent is not under attack in this case 
and has no place herein. The sole question is whether the 
article is entitled by reason of its ingredients to be called a 
lithia water. The position of the Government is that the 
water is not entitled to be so labeled, and that such designa¬ 
tion is a misnomer and constitutes misbranding, irrespective 
of whether the water is of value in the treatment of disease. 

The libel alleged that the article seized was not lithia water 
nor entitled by reason of its ingredients to be so called. It 





devolves upon the libelant to prove the allegations as laid, 
and not to settle the question of “what is lithia water? ,, It 
is sufficient to allege and prove that this water is not lithia 
water. Assuming that there is no such thing as natural 
lithia water, this article would, nevertheless, be misbranded. 
But the libelant assumed that there is such a thing as lithia 
water, and called witnesses versed in the chemistry of min¬ 
eral waters, pharmacologists, who understand the physiologi¬ 
cal action of lithia water, and physicians familiar with the 
therapeutic effect of such waters, all of whom testified that 
the water seized is not lithia water as known in their respect¬ 
ive professions (Rec., pp. 25-56). 

The Government’s proof was not based solely on the 
ground that the article did not contain sufficient lithium to 
give the therapeutic effect of lithium, but the evidence estab¬ 
lished other grounds for the allegation that the article was 
not lithia water. 

W. D. Collins, a chemist skilled in the analysis and class¬ 
ification of mineral waters, testified that: “Chemically a 
lithia water would be a water containing a very unusual 
amount of lithium, say five parts per million.” From his 
analysis of so-called “Buffalo Lithia Water” it contained no 
weighable amount of lithium in two liters, and by the spec¬ 
troscope, only approximately 2-1,000 of a part per million of 
lithium, which would be equivalent to about one grain in 
10,000 gallons of the water (Rec., p. 26). 

W. W. Skinner, chief of the water laboratory in the 
Bureau of Chemistry, a chemist of long experience in the 
analysis and classification of lithia w r aters, testified that: 

“A lithia water may be defined as one which satis¬ 
fies one or more of four conditions, * * * one 

physiological classification and three chemical. The 
physiological classification is that the water must con¬ 
tain an amount of lithium that will give a therapeutic 
effect of lithium due to the presence of the element. 
The chemical classification, first, the substance must 
be there as the predominating basic constituent; sec- 




ond, it must be there as an unusual constituent in 
water, and, third, if it is present in an amount that is 
unusual in water” (Rec., p. 27). 

Dr. J. K. Haywood, a physician and chemist skilled in the 
analysis and classification of mineral water, corroborated Mr. 
Skinner’s testimony as to the classification of mineral waters. 

Dr. Skinner further testified: 

“I have examined samples of water from the Atlan¬ 
tic and Pacific Oceans and from the Mississippi and 
Potomac Rivers, and 1 found that all of said waters 
contained more than five times the amount of lithium 
that is contained in the same quantity of Buffalo 
Lithia Water” (Rec., p. 27). 

Neither the United States Pharmacopoeia nor the National 
Formulary mentions lithia water or prescribes a standard 
therefor (Rec., p. 23), but this is immaterial to the question 
of whether “Buffalo Lithia Water” is misbranded. The 
term “lithia water” is applied to and descriptive of the article 
seized. It is a statement regarding the article or the ingre¬ 
dients or substances contained therein which either truthfully 
or falsely describes it. If it falsely describes the article or 
its ingredients, it is a false or misleading statement, and con¬ 
stitutes misbranding within the meaning of the act. 

The label further represents that the water is a lithia water 
useful in the treatment of many diseases for which lithium 
i 9 indicated, thereby representing that the water contains 
sufficient lithium to be of value in the treatment of such 
diseases. But it is submitted that, according to the great 
preponderance of the testimony in this case, the water is not 
a lithia water even when tested under the standard held out 
to the public by the claimants themselves. 

Upon the evidence in this case, it is respectfully submitted, 
it has been conclusively established that the water does not 
contain any lithium, the bottles in which it is sold contain¬ 
ing approximately two liters, and there being no weighable 







amount of lithium in that amount of water. The amount 
of lithium found in the water by the use of the spectroscope 
and from which impurities had not been removed was so 
infinitesimal that no effect from the lithium could even be 
conceived of by the physicians for the claimants, the average 
life of man not being sufficient in order to get the ordinary 
dose of the salts of lithium, taking the water in the manner 
prescribed. 

Upon the chemical composition of the water, we submit 
the analyses made by the chemists of the Department of 
Agriculture (Rec., p. 25), who are the leading experts in 
their line in the United States, and whose special study of 
mineral waters eminently qualifies them to produce correct 
results. The method perfected by Dr. Skinner was adopted 
and used by both of the chemists for the claimant (Rec., pp. 
63-65), with the exception of the fact that neither of the 
claimants’ analyses carried the process down to its final deter¬ 
mination by removing the last impurities. However, allow¬ 
ing for the correctness of their finding, any contention that 
the amount found by them could have any beneficial effect 
is too absurd to require discussion. 

The testimony of Doctors Alsberg, Reed Hunt, Salant, 
Edmunds, Kebler, Woods, and Levenhart, seven of the eight 
leading pharmacologists in the United States, amply estab¬ 
lishes the fact that there could be no possible physiological 
or therapeutic effect obtained from the amount of lithium 
showm to be contained in the water, either by the analyses 
submitted by the Government or those submitted by the 
claimants. 

The leading practitioners of medicine in the District of 
Columbia were called by the Government, and established 
the fact that the term “lithia water,” in their profession, 
means a water containing sufficient lithium to give a thera¬ 
peutic effect, and they also established the fact that the 
amount of lithium found in any of the analyses of this water 
would be absolutely ineffectual, either in the treatment of 
2y 
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diseases or otherwise. Even physicians produced by the 
claimants were forced to admit that they could not say the 
lithium in this water could have any possible effect in the 
treatment of the diseases for which it is indicated (Rec., pp. 
56, 58, 59-60). 

Druggists were produced to prove that the trade meaning 
of the term “lithia water” is a water containing enough 
lithium to be effectual in the treatment of disease (Rec., pp. 
44-48, 49, 50). The Government admits that the article is 
natural spring water from Buffalo Lithia Springs, Mecklen¬ 
burg County, Virginia, but denies that the article is lithia 
water. What, then, is lithia water? 

As to this the court below in its opinion said: 

“There is little dispute as to the essential facts of 
the case. Naturally the first question which the con¬ 
troversy suggests, is, what is a ‘lithia water?’ There 
appears to be no definition given by the Pure Food 
Act or by the United States Pharmacopoeia as to the 
quantity of lithium which a given amount of water 
must contain in order to reasonably entitle it to be 
designated ‘lithia’ water. The Government has of¬ 
fered the testimony of chemists, pharmacologists, 
physicians, and druggists to the effect that the com¬ 
mon understanding is that a natural lithia water is 
one that contains enough lithium so that when a rea¬ 
sonable quantity is consumed a physiological or thera¬ 
peutic effect would be obtained in consequence of the 
lithium content. This appeai-s not only to be a fair 
and reasonably accurate definition, one which appeals 
to the common sense and understanding of a non- 
scientifie person, but is supported by the overwhelm¬ 
ing weight of the testimony in the case” (Rec., pp. 
14-15). 

The term “Buffalo Lithia Water” means something to the 
average purchaser, and it was clearly the intention of the 
producers that it should mean something. Omitting the 
word “lithia” from the label, the water would purport to be 
water from Buffalo Lithia Springs, Virginia. With the 
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word “lithia” in, the water purports to be “lithia water” from 
Buffalo Lithia Springs, Virginia. What the consumer un¬ 
derstands by the term “lithia water” was a question in con¬ 
troversy at the trial. The court drew the following conclu¬ 
sions from the evidence: 

“Speaking generally, and as an individual of aver¬ 
age intelligence and information, it would seem that 
if one were offered a water which the vendor told him 
was a lithia’ water, one would have the right to ex¬ 
pect enough lithium in the water to justify its char- 
acterization as such, thus differentiating it from ordi¬ 
nary potable water; and this amount would be rea¬ 
sonably expected to have some effect upon the con¬ 
sumer of the water by reason of the presence of the 
lithium. 

“This is especially true in view of the fact that lith¬ 
ium has been .quite commonly believed to have a 
therapeutic effect on physical ailments which may be 
classified generally under the head of the uric acid 
diathesis” (R., p. 15). 

The Food and Drugs Act does not prescribe standards for 
food products, therefore to require that the standard or purity 

of an article be alleged in a libel or information would 
nullify the act. 

In the case of United States vs. The Sweet Valley Wine 
Co., 208 Fed., 85; Fed. Food and Drugs Act and decisions, 
p. 625, the court (Killets, district judge), overruling the de¬ 
murrer to the indictment, said: 

“The contention of the defendant would make it 
Practically impossible tor Congress to pass an act to 
correct the evils at which this statute is aimed, for the 
reason that it would be necessary, not only to amplify 
the act with very particular and minute definition of 
standards, but to be constantly amending it and sup- 
P, meriting it as new devices and compounds were 
placed upon the market. All that can be done, 
granting that Congress has the right to strike at the 
evils in question, is to pass a statute in general terms, 
using words of ordinary acceptance.” 











In the case of U. S. vs. 200 Cases of Tomato Catsup, 211 
Fed., 780; Fed. Food and Drugs Act and decisions, p. ‘ 0, 
the court (Bean, district judge), said: 

“It is argued for the claimant that since the pres¬ 
ence of bacteria, mold and yeast in any quantity is 
evidence of decomposition or the process of decom¬ 
position, and there is no fixed standard by which it 
can be determined when a prqduet has reached such a 
stage of decomposition as to ‘consist in whole or 
part of filthy, decomposed, or putrid vegetable suo- 
stance/ the Government cannot prevail. 1 inter 
from the testimony of the experts that it would be 
difficult, if not impossible, to fix any arbitrary 
standard by which the question could be determined, 
as it depends on so many contingencies. n any 
event, no such standard has been fixed, in the absence 
of which each case must be determined on own 
facts, and when it appears, as in this case, that the 
product is so far decomposed as to be unfit for food 
it comes within the letter and spirit of the law. 

In the case of 17. S. vs. Dade, 40 App. D. C., 94; Fed. Food 
and Drugs Act and decisions, p. 554, heard by this court on 
writ of error to the Police Court of the District of Columbia, 
Mr. Justice Van Orsdel, speaking the opinion of the court, 

said: 

“The dividing line between pure and impure or 
adulterated food is in each instance a question of fact. 


Mr. Justice Robb, in considering the Food and Drugs Act 
in the case of Galt and Company vs. United States of Amer¬ 
ica, 89 App. D. C., 470; Fed. Food and Drugs Act and 

decisions, 588, says: 

«Section 8 of the act covers misbranding. It is 
provided therein that no label shall bear any state¬ 
ment, design or device ‘which shall be false or mis¬ 
leading in any particular/ 

“A most casual reading of this Pure Food Act dis- 
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closes that the purpose of Congress in its enactment 
was the bettei protection of the people of this countrv 
from adulterated or deleterious foods, drugs, medi¬ 
cines and liquors. It is the duty of the court, in in¬ 
terpreting such statutes, to keep constantly in mind 
the legislative intent, the evils sought to be overcome, 
and, if possible, to give substantial force and effect to 
that intent. United States vs. Corbett, 215 U. S., 
233; United States vs. Celia, 37 App. D. C., 423. ‘Tt 
is the settled doctrine of this court,’ said Mr. Chief 
Justice Shepard in District of Columbia vs. Gardiner, 
present term, ‘that a liberal and reasonable construc¬ 
tion shall be given these statutes in view of their 
remedial objects and purposes so as to effect the 
same.’ ” 

And again, this court, by Mr. Justice Van Orsdel, in the 
case of Dade vs. United Stotes of America, supra, says. 

“The Pure Food and Drugs Act is a police regula¬ 
tion enacted to conserve the public health. It will be 
construed liberally to meet the evils intended to be 
embraced within its provisions.” 

\ 

(a) Trade-mark or trade-name no protection against 
charge of misbranding. 

The contention that the trade-mark and long usage are 
a sufficient protection is untenable, because to claim such pro¬ 
tection the trade-mark and brand must not be false and mis¬ 
leading, under the act of February 20, 1905 (33 Statutes at 

Large, 724): 

“No action or suit shall be maintained under the 
provisions of this act in any case where the trade¬ 
mark is used in unlawful business or upon any article 
injurious in itself, or which mark hss been used with 
the design of deceiving the public in the purchase of 
merchandise * * * or upon any certificate of 

registration fraudulently obtained.” 
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It is well settled that where any symbol or label claimed 
as a trade-mark is so constructed or worded as to make or 
contain a material assertion which is false, no property can 
be claimed in it, nor can the right to the exclusive use of it 
be maintained. 

This question was decided in the case of Worden vs. Cali¬ 
fornia Fig Syrup Co., 187 U. S., 539, where the question 
involved was that of infringement on a trade-mark of the 
Fig Syrup Company, the evidence having shown that there 
was a small amount of syrup of figs in the compound used. 
It was also shown that the public had come to believe that 
the syrup of figs contained certain medicinal properties. The 
court held: 

‘‘Lpon such allegations and the admissions of the 
complainant’s principal witness, some of which are 
hereinbefore quoted, and upon the entire evidence in 
the case, and in the light of the authorities cited by 
the counsel of the respective parties, our conclusions 
are that the name ‘Syrup of Figs’ does not, in fact, 
properly designate or describe the preparation made 
and sold by the California Fig Syrup Company, so as 
to be susceptible of appropriation as a trade-mark, and 
that the marks and names, used upon the bottles con¬ 
taining complainant’s preparation, and upon the car¬ 
tons and wrappers containing the bottles are so plainly 
deceptive as to deprive the complainant company of a 
right to a remedy by way of an injunction bv a court 
of equity.” 

In a similar case, California Fig Syrup Company vs. Put¬ 
nam, 66 Federal, 751, the court held: 

“It may be true, as a scientific fact known to 
physicians and pharmacists, that the syrup of figs has 
little or no laxative property; but this is not the belief 
of the general public. They purchase this prepara¬ 
tion on the faith that it is a laxative compound made 
from the fruit of the fig, which is false. This is not 
an immaterial representation the effect of which is 
harmless, but it is a representation which goes to the 
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very essence of the plaintiff’s right to a trade-mark in 
these words. The cases are numerous where the 
courts have refused to grant relief under these circum¬ 
stances.” 

Both of these cases involved questions of fact similar to 
those presented in this controversy. 

In California Fig Syrup Co. vs. Frederick Stearns Co., 
73 Fed. Rep., 812, involving practically the same state of 
facts, relief was refused because of the misleading character 
of the label of the complainant. Circuit Judge Taft, de¬ 
livering the opinion of the court, said: 

“But the second ground presented, and that upon 
which the court below rested its decision, prevents 
the complainant from having any relief at all. That 
ground is that the complainant has built up its busi¬ 
ness and made it valuable by an intentional deceit 
of the public. It has intended the public to under¬ 
stand that the preparation which it sells lias, as an 
important medicinal agent in its composition, the 
juice of California figs. This has undoubtedly led the 
public into the purchase of the preparation. The 
statement is wholly untrue. Just a suspicion of fig 
juice has been put into the preparation, not for the 
purpose of changing its medicinal character, or even 
its flavor, but merely to give a weak support to the 
statement that the article sold is syrup of figs. This 
is a fraud upon the public. It is true, it may be a 
harmless humbug to palm off upon the public as 
syrup of figs what is syrup of senna, but it is never¬ 
theless of such a character that a court of equity 
will not encourage it by extending any relief to the 
person who seeks to protect a business which has 
grown out of, and is dependent upon such deceit. 
It is well settled that if a person wishes his trade¬ 
mark property to be protected by a court of equity 
he must come into court with clean hands, and if it 
appears that the trade-mark for which he seeks pro¬ 
tection is itself a misrepresentation to the public, and 
has acquired a value with the public by fraudulent 
misrepresentation in advertisements, ail relief will 



be denied to him. This is the doctnne of the high¬ 
est court of England, and no court has laid it down 
with any greater stringency than the Supreme Court 
of the United States. Medicine Co. vs. Mood, 108 
U. S., 218; 2 Sup. Ct., 486; Leather Cloth (X vs. 
American Leather Cloth Co., 4 de Gex, J. & ., 

137. and 11 H. L. Cas 523; Buckland vs. 
Rice, 40 Ohio St., 526; Palmer vs. Harris, 60 Pa. 
St 156- Prince Manuf’g Co. vs. Princes Me¬ 
tallic Paint Co., 135 N. Y.. 24, 31 N. E 990; Krauss 
vs. Jos. R. Peebles’ Sons Co., 58 Fed., 585; Connell 
vs. Reed, 128 Mass., 477; Siegert vs. Abbott, 61 Md., 
276-284. The argument for complainant is that, 
because fig juice or syrup has no laxative Property, 
everybody ought to understand that when the term 
is used to designate a laxative medicine it must have 
onlv a fanciful meaning. But the fact is admitted 
that the public believe that fig juice or syrup has laxa¬ 
tive medicinal properties. It is to them that the 
complainant seeks to sell its preparation, and it is 
with respect to their knowledge and impressions that 
the character, whether descriptive or fanciful, of the 
term used, is to he determined. Exactly this ques¬ 
tion raised against the same complainant, was con¬ 
sidered by the circuit court for the district of Massa¬ 
chusetts (Syrup Co. vs. Putnam, 66 Fed., 750), and 
relief was denied by Judge Colt to the complainant 
on the ground that its use of the term Syrup of Figs 
was a misrepresentation to the public and a fraud 
upon it. The case was carried to the court of appeals 
and affirmed upon the opinion of the circuit judge. 
16 C. C. A., 376 ; 69 Fed., 740.” 

(/>) “Buffalo Lithia Water” is not a distinctive name 
within the meaning of said act. 

Section 8 of the Food and Drugs Act, paragraph fourth, 
in the case of food, provides, in effect, that an article of food 
which does not contain any added poisonous or deleterious 
ingredients shall not be deemed to be adulterated or mis¬ 
branded in the following cases: 
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First. In the case of mixtures or compounds which 
may be now or from time to time hereafter known as 
articles of food, under their own distinctive names 
and not an imitation of or offered for sale under the 
distinctive name of another article, if the name be 
accompanied on the same label or brand with a state¬ 
ment of the place where said article has been manu¬ 
factured or produced.” 

It is submitted that the libellants are not entitled to pro¬ 
tection under this provision of the act, for the very obvious 
reason that the article known by the name of Buffalo Lithia 
Water is not a mixture or compound within the meaning of 
the provision. According to the stipulated facts in this case 
the so-called Buffalo Lithia Water “is a natural spring 
water, obtained from “one of the natural springs known as 
‘Buffalo Lithia Springs/ situated at Buffalo Lithia Springs, 
in Mecklenburg County, in the State of Virginia, and was 
bottled and shipped in its natural state and condition” (Rec., 
p. 22). Appellants, therefore, cannot be heard to say that 
the water is “a mixture or compound known as an article of 
food under its own distinctive name.” 

See also: 

Bear Lithia Springs Co. vs. Great Bear Sprina Co. 

71 N. J. Eq. Rep., 595. 

Memphis Keeley Institute vs. Leslie E. Keeleu Co 

155 Fed., 964. 

• * 

Krauss vs. Peebles, 58 Fed., 585. 

State vs. Tetu, 107 Northwestern Rep., 953. 

In the case of U. S. vs. American Chicle Co., notice of 
judgment No. 1939; Fed. Food and Drugs Act and Decision 
pages 524, 526, Bean, district judge, said: 

“There is evidence tending to show that the de¬ 
fendant company has filed in a public office a trade- 
riiark.^ T believe the trade-mark as it appears from 
the certified copy of the filing is ‘Beeman’s Chewing 
Gum. The filing of that trade-mark would not give 
3y s 
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the defendant the right to put a false statement upon 
the label of their manufactured article. * * * It 

would be no defense or excuse for misbranding the 
goods” 

2. Did the libel as amended properly state a cause of action 
under said act? 

The Food and Drugs Act, section 8, first general para* 
graph, provides: 

‘ That the term ‘misbranded/ as used herein, shall 
apply to all drugs, or articles of food, or articles which 
enter into the composition of food, the package or 
label of which shall bear any statement, design, or 
device regarding such article, or the ingredients or 
sul>stances contained therein which shall be false or 
misleading in any particular, * * *” 

The act further provides: 

“That for the purposes of this act an article shall 
also be deemed to be misbranded: 

“In case of drugs: 

“First. If it be an imitation of or offered for sale 
under the name of another article. 
******* 

“In the case of food* 

“First. If it be an imitation of or offered for sale 
under the distinctive name of another article. 

“Second. If it be labeled or branded so as to de¬ 
ceive or mislead the purchaser, * * * 

The Government’s original libel alleged that the water was 
misbranded because the labels bore certain statements re¬ 
garding it which were false and disleading, in that the said 
statements imported that the said water was a lithia water, 
whereas, in truth and in fact, it did not contain an appre¬ 
ciable amount of lithium, and would not give the therapeu¬ 
tic effect of lithium when a reasonable quantity of said 
water was consumed; and, further, the said water was not a 
lithia water, or entitled by reason of its ingredients to be so 
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called; and said water was further misbranded in that it was 
offered for sale under the distinctive name of another ar¬ 
ticle, to-wit, under the name of lithia water, when, in truth 
and in fact, the said water was not a lithia water or entitled 
to be so called; and, further, that the said water was labeled 
and branded so as to deceive and mislead the purchaser 
thereof, wherefore the same was misbranded in violation of 
the aforesaid act of Congress (Rec., pp. 1-3). 

To the original libel the claimants demurred (Rec., p. 5), 
and the demurrer was sustained by the court. Thereupon 
the Government amended its libel by striking out the words 
“does not contain an appreciable amount of lithium, and 
will not give the therapeutic effect of lithium when a reason¬ 
able quantity of the said water is consumed, and, further, 
the said water,” leaving the allegations of misbranding to 
read as follows: 

“In that the said seven cases, more or less, of ‘Buf¬ 
falo Lithia Water,’ and each and every bottle thereof, 
are misbranded within the meaning of the said act of 
Congress, for the reason that each and every bottle in 
said cases purports to contain a food and drug, that is 
to say, a liquid known as lithia water, the said cases 
and bottles bearing labels as aforesaid, which said 
labels bear certain statements regarding said food and 
drug which are false and misleading, in this, that the 
said statement imports that the liquid contained in 
said bottles is a lithia water, whereas, in truth and in 
fact, the food and drug contained in said bottles is 
not a lithia water, or entitled by reason of its ingre¬ 
dients to be so called; and said cases and bottles 
therein contained are further misbranded in that the 
same are offered for sale, as more fully hereinafter 
set forth, under the distinctive name of another ar¬ 
ticle, to-wit, under the name of lithia water, when, in 
truth and in fact, the contents of said bottles is not a 
lithia water or entitled to be so called; and further in 
that the said bottles and each thereof are labeled and 
branded so as to deceive and mislead the purchaser 
thereof: wherefore the same are misbranded in vio¬ 
lation of the aforesaid act of Congress.” (Rec., p. 6.) 
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To the libel as thus amended the claimants demurred 
(Rec., p. 7), assigning the following reasons: 

‘First, that the amended libel does not state facts 
sufficient to constitute a violation of the act of Con¬ 
gress approved June 30, 1906, invoked in said libel; 

“Second, that no facts are alleged in said libel 
showing that the goods therein mentioned are mis¬ 
branded within the meaning of the said act of Con- 
gress; 

“Third, that the construction of the label quoted 
is a question of law for the court, and its plain mean¬ 
ing is that the contents of said package and bottles 
is a natural mineral water from a spring situated at 
Buffalo Lithia Springs, P. O., Virginia, containing 
lithia and other substances employed in medicine un¬ 
changed by man. Neither the United States Phar¬ 
macopoeia nor the National Formulary fixed any 
standard of strength for lithia water, and the Food 
and Drugs Act does not authorize any one else to do 
so, and, hence, if the water contains any lithia at all 
the label is not false or misleading within the pur¬ 
view 7 of said act. The Governments libel makes no 
charge that this water does not contain lithia, and 
this fails to aver any fact that show 7 s that said pack¬ 
ages and bottles are misbranded; 

“Fourth, that there is no charge of fact, in the libel 
which show T s that the contents of the bottles and pack¬ 
ages seized is not a mineral water from a spring situ¬ 
ated at Buffalo Lithia Springs, P. 0., Va., contain¬ 
ing lithia and other substances employed in medi¬ 
cine, just as represented by the label quoted, and 
hence that the libel fails to show that this water is 
being offered for sale under the distinctive name of 
any other article.” (Rec., p. 7.) 

The demurrer to the amended libel which was argumenta¬ 
tive, and which endeavored to raise new issues, w 7 as over¬ 
ruled hv the court. (Rec., pp. 10-11). In the opinion over¬ 
ruling the demurrer, the court (Barnard, J.) said: 

“Whether or not it is a lithia water, is a matter of 
fact, to be determined from the evidence at the trial. 
The brand on the bottles calls it ‘a lithia water/ in 
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connection with other descriptions; but if it is not a 
lithia water in fact, can the claimants so brand it 
without violating the provisions of such statute? 
* * * Counsel for claimants contend that the 

label, taken as a whole, does not mislead the pur¬ 
chaser, and the court should reach that conclusion 
by reading it and giving it a proper construction. I 
am unable to agree with counsel as to this conten¬ 
tion, because it seems to me that the label, taken as 
a whole, would lead a purchaser to conclude that he 
was buying a lithia water. It is true that the other 
portions of the label confine the water contained in 
the bottles to the Buffalo Lithia Springs of Virginia, 
but it does more than that. It defines the water to be 
Buffalo Lithia Water; and I am unable to put any 
other construction upon that than to say that it is 
lithia water taken from the Buffalo Springs. The 
ordinary purchaser, looking at the label, and having 
lithia water prescribed by his physician, would not 
hesitate to purchase this as lithia water.” (Rec., 
pp. 9-10.) 

With direct reference to the question of whether the 
amended libel properly constitutes a cause of action, the 
court further said: 

“The demurrer to the original libel was no doubt 
properly sustained, because 1 of the indefinite state¬ 
ments made in an attempt to define what lithia water 
was; but in the present libel there is the bald facts 
stated, that these packages do not contain lithia water. 
If that is true, then the label should be amended $ so 
as to drop that adjective, in order that persons desir¬ 
ing to purchase lithia water may not be misled.” 
(Rec., p. 10.) 

Following the allegations of interstate shipment the libel 
alleges that the water was misbranded for the reason that it 
bore on the labels thereof certain statements which w r ere 
false and misleading; that the statements were false and mis¬ 
leading in this, that they represented the water to be a lithia 
water, whereas in truth and in fact it was not a lithia water 
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or entitled by reason of its ingredients to be so called. The 
libel further alleged that the water was misbranded in that 
it was offered for sale under the distinctive name of another 
article, to wit, under the name of lithia water, when in truth 
and in fact it was not a lithia water or entitled to be so called. 
The amended libel further alleged that the article was mis¬ 
branded in that it was labeled and branded so as to deceive 
and mislead the purchaser thereof. 

It is apparent from the foregoing statement that the 
amended libel clearlv and substantially states a cause of 
action and properly describes an offense under section 8 of 
the Food and Drugs Act. 

3. Was the decree of the court below based upon compe¬ 
tent evidence? 

The proof offered by the Government that the water did 
not contain sufficient lithium to give the therapeutic effect 
of lithium when a reasonable quantity of the water was con¬ 
sumed goes directly to prove the allegation of the libel that 
the water is not lithia water and is not entitled by reason of 
its ingredients to be so called. Applying the rule secundum 
allegata et probata with all the strictness of its application 
in common-law jurisdiction, it is impossible to conceive 
wherein the testimony offered by the Government in this 
case shows any variance whatever from the allegations of the 
libel; but, admitting for the purpose of argument that there 
is a variance, as averred by the appellants in their brief, yet, 
under the decisions of this court, such a variance is imma¬ 
terial, for the reason that the defendants were not surprised, 
misled, or induced thereby to omit any preparation for de¬ 
fense. 

Atchison vs. Wills, 21 App. D. C., 548. 

Hetzel vs. Baltimore and Ohio R. Co., 7 App. D. C., 
524. . 

Washington & Georgetown R. R. Co. vs. Patterson, 
9 App. D. C., 423. 

Darlington vs. Turner, 24 App. D. C., 573. 
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The cases constantly discriminate between immaterial 
variance, which is disregarded, and total failure of proof, 
which is fatal to the cause of action. Bank of United States 
vs. Schultz, 2 Ohio, 471. Unless a party can prove to the 
satisfaction of the court that he has been surprised or misled 
to his prejudice the variance must be disregarded. Catlin vs. 
Gunter, 11 N. Y., 368; 10 How. Pr., 315, reversing 1 Duer., 
253; Hauck vs. Craighead, 4 Hun., 561; Place vs. Minsted, 
65 N. Y., 89. If it appears that the party was not and could 
not be misled, the variance must be disregarded. Craig vs. 
Ward, 1 Abb. App. Dec., 454 ; 3 Abb. Pr., N. S., 235; 3 
Keyes, 389, affirming 36 Barb., 377. 

The appellants were not surprised and did not and can¬ 
not plead that they were misled to their prejudice by any 
evidence offered by the libelant, to which they excepted in 
the court below. In fact, the whole conduct of the case and 
the nature of the testimony taken by the claimants by deposi¬ 
tion prior to the trial and orally at the trial, clearly shows 
that the claimants well knew that the government would 
offer proof that the water was not a lithia water because it 
did not contain sufficient lithium to produce a therapeutic 
effect due to the presence of lithium when a reasonable quan¬ 
tity of the water was consumed. 

The contention of the appellants’ brief (p. 10) that the 
decree is founded upon incompetent evidence is without 
merit. Whether or not the amended libel is a perfect state¬ 
ment of the Government’s cause of action is immaterial if it 
substantially states a cause. Where a cause can be reason¬ 
ably inferred from the averments of the pleading evidence 
will not be excluded at the trial because of an imperfect 
statement of such cause (31 Cyc., 682, and cases cited). 

It is a well-known rule of law that where the evidence 
offered tends to prove any fact substantially embraced within 
the allegations, whether expressly or by clear inference, it 
should be admitted. 

Whether or not the Buffalo Lithia Water was a lithia water 




was a question of fact submitted to the trial court sitting as a 
jury, and the court having found the facts against the ap¬ 
pellants, it is submitted that the latter cannot properly raise 
that question here. Where the trial is by the court without 
a jury, and there is evidence which properly sustains a find¬ 
ing of the court, the reviewing court will accept the finding 
of the trial court as conclusive and will inquire no further 
into th<* testimony than it would in the case of a verdict by 
a jury. 

Case Manufacturing Co. vs. Soxman, 138 U. S., 431; 

34 Lawyers’ Ed., 1019. 

In conclusion, it is respectfully submitted on behalf of the 
Government that the findings of the court below were based 
upon competent and convincing testimony offered by the 
Government to the effect that the water in question was not k 
lithia water, as it purported to be by its label, and therefore 
was misbranded under the Food and Drugs Act, approved 
June 30, 1906, and the decree should be affirmed. 

JOHN E. LASKEY, 

United States Attorney, D. C. 
CHARLES W. ARTH, 
Assistant United States Attorney, D. C. 
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